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The  difficulty  of  acquirmg  a  competent  knowledge  of  the 
Law  and  Practice  of  Real  Actions^  from  the  books  in  common 
use,  is  felt  by  every  student.  And  a  modem  treatise,  which 
should  explain  the  nature  and  principles  of  these  ancient  reme- 
dies^ their  form  and  structure,  with  the  pleadings  and  evidence 
applicable  to  each,  has  been  long  considered  "  a  desideratum  in 
the  science  of  jurisprudence^*^*  It  is  chiefly  owing  to  the  diffi- 
culty of  preparing  such  a  treatise,  that  it  has  been  hitherto  de- 
clined by  abler  hands.  And  perhaps  the  attempt  now  made  by 
the  author  of  the  ensuing  pages  may  be  thought  to  require  an 
apology,  instead  of  giving  him  a  claim  to  the  indulgence  or  the 
thanks  of  the  profession. 

In  common  with  others,  he  has  felt  the  want  of  that  assistance, 
which  it  is  the  object  of  his  present  undertaking  to  afford.  Soon 
after  he  took  charge  of  the  Law  Department  in  the  University, 
with  a  view  to  remove  some  of  the  difficulties  experienced  by 
his  pupils,  he  drew  up  a  short  course  of  Lectures  upon  the  Law 
and  practice  of  Real  Actions,  the  apparent  utility  of  which  more 
than  equalled  his  expectations.  The  favourable  opinion  of  sev- 
eral learned  friends,  and  the  partiality  of  some  of  his  pupils,  led 
them  to  express  a  desire  that  those  Lectures  should  be  made 
public.  To  their  wishes  he  has  yielded ;  and  they  now  consti- 
tute the  substance  of  the  ensuing  treatise,  which  Is  submitted  to 
the  profession,  with  the  hope  that  it  may  in  some  measure  sup- 
ply the  want  which  has  been  alluded  to. 
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4  PREFACE. 

Designed  chiefly  for  the  use  of  studenU^  and  the  younger 
members  of  the  bar,  the  author  has  endeavoured  to  make  it  an 
elementary^  as  well  as  a  practical  work.  In  the  Iniroduction  he 
has  stated  and  explained  at  some  length,  and  with  as  much  clear- 
ness and  precision  as  he  was  able,  some  of  the  fundamental  prin- 
ciples of  the  Law  of  Real  Property.  He  has  also  attempted^ 
(with .  how  much  success  others  must  decide,)  to  introduce 
method  and  arrangement  into  this  department  of  the  law,  in. 
which  they  have  been  hitherto  very  little  regarded.  And  how- 
ever defective  the  plan  or  the  execution  may  be,  he  flatters  him- 
self that  the  attempt  will  not  be  wholly  useless.  A  change  of  the 
order  in  any  department  of  science  seldom  fails  to  suggest,  even 
to  the  learned  reader,  some  views  of  the  subject,  which,  under  a 
different  arrangement,  might  have  escaped  his  notice. 

Strict  method  has  nevertheless  been  made  to  yield  to  consid- 
erations of  utility.  And  in  some  instances  a  statement  or  remai'k 
has  been  repeated,  to  avoid  the  inconvenience  of  referring  the 
student  to  another  part  of  tlie  work,  when  a  short  explanation 
seemed  necessary. 

A  large  portion  of  the  ancient  proceedings  in  Real  Actions 
having  become  obsolete  in  our  courts,  considerable  embarrassment 
was  felt,  as  to  tlie  course  proper  to  be  pursued.  It  was  supposed 
that  some  account  of  those  proceedings,  in  the  early  times  of  the 
English  law,  would  be  desired  and  expected  by  the  student. 
And  ttiat  their  having  fallen  into  disuse  in  our  practice,  would 
not  generally  be  considered  a  sufficient  reason  for  omitting  to 
notice  them.  Upon  tliis  point,  it  is  highly  probable  different 
opinions  may  be  entertained.  By  some  it  may  be  thought  that 
too  large  a  portion  of  the  work  had  been  devoted  to  the  explana- 
tion of  die  ancient  law  and  practice ;  while  others  may  perhaps 
consider  them  deserving  of  more  attention  than  they  have  re- 
ceived. 

In  the  execution  of  his  task,  the  autlior  has  aimed  at  something 
more  than  a  mere  collection  of  cases.  He  has  attempted  to 
analyse,  to  examine,  and  to  apply  to  our  practice,  the  ancient 
principles  and  doctrines  of  the  law ;  and  to  present  to  the  student, 
in  as  clear  and  intelligible  a  manner  as  he  could,  as  much  useful 
information  as  possible  in  a  small  compass.     No  endeavours  have 


PREFACE.  5 

been  wanting  on  his  part,  to  render  the  work  useful  to  the  pro- 
fession, especially  to  the  younger  members  of  the  bar. 

In  discussing  so  many  difficult  subjects,  he  cannot  expect  to 
have  wholly  escaped  from  errors.  But  he  has  followed  the  best 
lights  he  could  obtain,  by  no  inconsiderable  research,  and  a  care- 
ful examination  of  the  authorities  to  which  he  has  referred.  For 
the  mistakes  into  which  he  may  have  fallen,  he  trusts  that  he  shall 
iBnd  some  apology,  in  the  acknowledged  difficulty  of  the  under- 
takmg. 

The  manifest  defects  of  the  precedents  of  Real  Actions,  now 
in  common  use,  are  familiar  to  every  lawyer.  In  many  of  them 
the  forms  of  dilBTerent  actions  are  so  blended,  that  it  is  not  easy  to 
decide  to  which  class  they  belong.  To  supply  this  defect  the 
author  has,  without  hesitation,  had  recourse  to  the  precedents  in 
the  Register,  and  Rastell ;  the  conciseness  and  technical  accu- 
racy of  which  are  too  well  known,  to  require  any  commendation. 
And  they  have  been  no  farther  altered,  than  was  necessary  to 
accommodate  them  to  the  changes  which  we  have  made  in  the 
ancient  practice.  In  the  forms  of  pleas  and  replicatumt  he  has 
availed  himself  of  the  same  aid  as  far  as  he  could,  a^d  has  sup- 
plied the  deficiency  from  other  sources  in  tlie  best  manner  he 
was  able. 

It  was  originally  the  intention  of  the  author  to  include  in  this 
volume  some  remarks  upon  the  kindred  subjects  of  Waste^  Par^ 
titionj  and  Forcible  Entry  and  Detainer.  Materials  were  pre- 
pared for  that  purpose,  and  a  reference  to  one  of  those  subjects 
was  made  in  page  21.  But  he  afterwards  thought  it  more  pru- 
dent, not  to  extend  his  work  beyond  the  objects  necessarily  em- 
braced by  the  title,  while  it  remained  uncertain  how  far  his  labors 
would  prove  acceptable  to  those,  for  whose  use  they  were  de- 
signed. 

Harvard  University,  September y  1824. 
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Fay  vs.  Valentine,  5  Pick,  418.  '                 39. 

Ferrer's  case,  6  Co.  7.  80,  81,  310. 

Fish  vs.  Fish,  1  Conn.  R.  559.  225. 

Fitchet  vs.  Adams,  2  Stra.  1 128.  26,  75. 

Fitzwilliams  vs.  Copley,  Dyer,  291.  184. 

Fletcher  vs.  M'  Farlane,  12  Mass.  R.  46.  312,  369,  371. 

Fosdick  vs.  Gooding  &  al.  1  Greenl.  30.  180,  185,  271,  276. 

Fowler  vs.  Shearer,  7  Mass.  R.  20.  261,  262. 

Fox  vs.  Fletcher,  8  Mass.  R.  274.  183. 

.Freeman  vs.  Paul,  3  Greenl.  260.  41. 

G. 

Gage  vs.  Gannet  &z;  al.  10  Mass.  R.  176.  85. 

Gage  vs.  Grafiam,  11  Mass.  R.  181.  90. 

Gamsford  vs.  Griffith,  1  Saund.  60.  117. 

Galfon  vs.  Harvey,  1  B.  &  P.  192.  334. 
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D 


t3P9l  TABLE  tHT  CA8AB  CraSti. 

Goodtide  vs.  Walton,  2  Stra.  834*  134. 

Gobkin  vs.  Whittier,  4  Greenl.  16.  S8. 

Gore's  lessee  vs,  Wortbington,  3  Marjrl.  R.  96.  357. 

Gore  vs.  Brazer,  3  Mass.  R.  523.  169,  284,  286. 
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Hastings  vs.  Dickinson,  7  Mass.  R.  153.  264,  265. 
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Johnson  vs.  Perley,  2  N.  H.  R.  56.  259. 
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Kennebeck  Purchase  vs.  Kavenagh,  1  Greenl.  348.  204. 
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Knox  &  al.  vs.  Hook,  12  Mass-  R.  329, 
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Livermore  vs.  Bagley,  3  Mass.  R.  487,  18, 
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Lord  Cromwel's  case,  2  Co.  77,  a.  253* 

Loring  vs.  Cooke,  3  Pick.  48.  236. 

Lowe  &  al.  vs.  Paramour,  Dyer,  301.  334« 

Lufkin  vs.  Curtis,  13  Mass.  R.  223.  361,  262. 
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Newhall  vs.  Saddler,  17  Mass.  R.  350  204. 
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INTRODrCTtON* 


Sectt.  I.  Titfi  necessity  of  some  ceremony  to  be  ob» 
Served  in  the  transfer  of  the  property  of  one  proprietor 
of  the  soil  to  another,  which  should  constitute  the  evi* 
dence  of  such  transfer,  seems  to  have  been  early  under 
stood^  if  It  tvras  not  indeed  coeval  with  the  first  notionn 
of  individual  property  among  all  natlonSi  By  the  an* 
cient  common  law  of  England,  the  ceremony  estabhshed 
for  this  purpose^  consisted  of  ^feoffifrtent  and  entry^  which 
conveyed  to  the  feoffee  a  perfect  and  indefeasible  estate, 
when  rightjully  made ;  and^  even  when  wrongful^  trans** 
ferred  the  fee,  though  it  left  the  title  to  it  imperfect,  and 
liable  to  be  defeated  by  the  rightful  owner*  The  party 
who  thus  acquired  the  estate  was  said  to  be  seized  of  it 
But  when  he  obtained  it  by  such  wrongful  act,  he  was 
denominated  a  disseisor^  and  was  said  to  acquh^e  the  es- 
tate by  desseisirL 

The  importance  of  a  correct  understanding  of 
these  terms  by  the  student,  must  be  manifest  An  [2] 
explanation,  therefore,  of  their  operation  and  conse- 
quenceii,  whether  rightftilly  or  wrongfully  made,  may 
perhaps  be  considered  a  proper,  and  even  a  necessary 
introduction,  to  the  summary  view  which  it  is  proposed 
to  give  of  the  Law  and  Practice  of  Real  Actions  in  the 
ensuing  pages. 

Sect.  II.    Seisin^  in  the  original  and  technical  sense 

of  the  term,  denotes  the  completion  of  that  Feudal  m* 
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vestiture^  by  which  the  tenant  was  admitted  into  the  ten- 
ure, and  without  which  no  freehold  could  be  constituted 
or  conveyed.  It  was  distmguished  into  seisin  in  fact^ 
and  seisin  in  law.  Seisin  in  fact  is  when  a  person  has 
the  actual  seisin  or  possession.  Seisin  in  law  is  when, 
upon  the  death  of  the  ancestor  or  devisor,  the  heir,  to 
whom  the  lands  descend,  or  the  devisee,  to  whom  they 
are  devised,  has  not  entered  upon  them,  so  as  to  acquire 
the  actual  seisin  or  possession ;  and  no  other  person  hav- 
ing usurped  the  possession,  it  remains  vacant  The  sei- 
sin may  be  in  seoeraUy^  in  joint  tenure^  or  in  common. 
There  is  also  another  diversity  of  seisin,  arismg  from  the 
carving  of  the  inheritance  into  different  estates ;  as  where 
A.  has  an  estate  for  life,  with  the  remainder  or  reversion 
to  B.  in  fee.  In  this  case,  not  only  he  who  has  the  free- 
hold in  possession,  but  he  also  who  has  the  remainder  or 

reversion,  is  equally  in  the  seisin  of  the  estate. 
[3]       But  m  this  case,  there  is  a  distinction  also,  somcr 

what  analogous  to  that  before  mentioned,  between 
the  expectant  nature  of  the  seisin  of  him  who  has  the  re^ 
mainder  or  reversion,  and  the  actual  seisin  of  the  tenant 
in  possession.  Such,  however,  is  the  connexion  and  de- 
pendence of  one  portion  of  the  estate  upon  the  other,  that 
any  act,  even  of  a  stranger,  that  disturbs  the  estate  of 
the  tenant  for  life,  is  a  disturbance  of  the  whole  fee. 
And  by  the  common  law,  any  denial  or  disaffirmance 
of  the  title  of  the  reversioner,  by  the  tenant  for  life, 
was  the  forfeiture  of  the  estate  of  the  tenant  This, 
however,  it  is  to  be  observed,  resulted  from  the  duty  by 
which  the  tenant  was  bound  to  his  feudal  lord,  and  was 
the  consequence  of  the  strict  doctrines  of  the  feudal  ten- 
lu-e.  With  us,  therefore,  the  tenant  in  possession  incurs 
-no  forfeiture  by  denial  or  disaffirmance  of  the  title  of  the 
reversioner. 


Sect.  Ill-  It  is  said  by  lord  C.  R  QHberty  (Gilb. 
Law  of  Tenures^  39.^  that  feofiments  were  anciently 
made  upon  the  land,  before  the  pareSj  who  subscribed 
the  charter  of  feoffment,  (or  rather  had  their  names  sub* 
scribed  to  it,)  in  the  hm  te^ibus  ;  and  that  the  entry  of 
the  feoffee  was  recorded  in  the  records  of  tibe  lord's 
court.  At  a  later  period,  the  feoffment  was  allowed 
to  be  good,  though  attested  by  other  persons  than  [4] 
the  pares  curia  ;  and  the  entry  was  considered  as 
valid,  when  made  upon  the  land  in  the  presence  of  the 
pe^rs  of  the  court,  though  not  recorded.  Afterwards, 
though  it  was  not  required  that  feoffments  should  be  at- 
tested by  the  pares  caruBy  it  was  necessary  that  they 
should  have  the  attestation  of  the  pares  comitaius^  by 
whom  they  were  to  be  tried.  Therefore,  if  the  lands  were 
in  different  counties,  there  must  have  been  livery  and  en- 
try in  each  county ;  because  both,  if  controverted,  must 
have  been  proved  by  ^epares  comlatus.  And  Mr.  Sui- 
immm  his  lectures,  assigns  several  reasons  why  the  pres- 
ence of  the  pares  curut^  upon  the  transferring  of  the  free- 
bdd,  should  be  equally  desirable  to  the  tenants,  and  to  the 
lords  of  whom  they  held.  Lecture  vi.  p.  142.  This 
rule,  indeed,  as  to  an.  entry,  which  limits  its  operation  to 
the  lands  lying  in  the  county  in  which  the  entry  is  made, 
sifll  prevails,  not  only  m  England,  but  in  this  country, 
though  the  reasons  upon  which  it  was  founded  have 
ceased  to  exist.  It  seems,  however,  that  the  custom  of 
making  hvery  before  the  peers  of  the  court,  and  record- 
ing the  entry,  as  abovementioned,  was  early  dispensed 
with,  and  had  fallen  into  disuse,  even  before  the  time  of 
Bractan.  For  he  does  not  mention  the  necessity  of  the 
pares  curue  being  present,  or  the  entry  of  the  feoffee 
being  recorded  in  the  lord's  court,  in  order  to  com-  [5] 
plete  his  seisin.    Brae.  lib.  2.  c.  18.  p.  39.    Indeed, 
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the  description  of  a  feoffment  by  Blackstone,  (2  Chm. 
315.)  as  used  in  modem  times,  is  merely  a  transcript 
from  Bracton.  And  it  is  manifest,  as  Mr»  StUier  has  ob- 
served, (Co.  LUt.  330,  b«  n.  L)  that  fix^m  the  reign  of 
Henry  IL  to  the  present  time,  no  other  ceremony  was 
used,  than  what  is  now  practised  in  England,  of  the  feof<- 
for  and  feoffee  coming  upon  the  land,  either  in  person^ 
or  by  attorney,  (all  other  persons  being  out  of  the  land,) 
and  the  feoffor  there,  in  presence  of  witnesses,  ddiver^ 
ing  the  possession  of  it  to  the  feoffee.  Such  was  tb^ 
ceremony  by  which  the  feoffor  parted  with  the  «ei»ii» 
and  the  feoffee  acquired  it  rightJuUg. 

Sect.  IV,  But  the  seisiUf  as  was  before  mtimated^ 
might  be  lost  and  acquired  by  wrongy  that  is  by  disaeUii^ 
which  in  the  ancient  law  technically  implies  the  turning 
of  the  tenant  out  of  his  fee,  and  usurping  his  place,  in 
relation  to  the  lord  of  whom  he  held.  To  constitute  an 
actual  disseisin,  therefore,  in  the  strict  sense  of  the  term, 
it  was  necessary  that'  the  disseisor  should  enter  withaiU 
having  a  right,  the  disseisee  being  in  the  actual  posses-* 
sion  of  the  land ;  and  that  the  disseisor  should,  with  some 

degree  of  force,  expel  him  therefrom,  and  substitute 
[6]   himself  as  tenant  to  the  lord.    It  seems  doubtful^ 

however,  whether  this  substitution  of  one  tenant  for 
another,  could  be  effected  without  the  connivance^  or 
perhaps  the  consent  of  the  brd,  according  to  the  doc« 
trines  and  practice  of  the  feudal  kuc.  [For  the  lord  waa 
not  obUged  to  accept  the  disseisor  as  his  tenant ;  but  had 
his  election  to  consider  the  disseisor  or  the  disadsee  an** 
swerable  for  his  services.  Litt.  ^  264.  And  until  he 
accepted  the  disseisor  as  his  tenant,  he  might  claim  the 
benefit  of  an  escheat  on  the  death  of  the  disseisee  with** 
out  heirs.  But  he  could  not  claim  the  benefit  of  the  es« 
cheat,  if  he  once  accepted  the  disseisor  as  his  tenant  { 
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HEice  all  priyity  between  the  lord  and  the  disseisee  was 
thereby  determined.  It  necessarily  followed,  that  the 
alienee  of  the  disseisor,  as  he  came  in  under  the  feudal 
contract,  became  tenant  to  the  lord,  as  did  the  heir  of 
the  disseisor  also,  eren  against  the  lord's  will  Co.  Litt 
£68,  a,  b.]  By  the  more  modem  doctrines  of  the  Eng- 
lish law,  since  tenives  were  abolished,  and  especially  by 
the  law  of  our  own  country,  a  disseisin  consists  in  usurp- 
ing the  dominion  of  the  disseisee  over  his  real  property, 
and  not  his  feudal  relation  to  the  lord  of  the  fee.  Yet 
the  force  ascribed  to  a  disseisin  by  the  ancient  law,  of 
transferring  the  freehold  as  effectusdly  by  wrongs  as  a 
feoffment  does  by  rights  still  remains.  For,  as  by  the  feu- 
dal laws,  the  freehold  could  not  be  transferred  without 
livery  of  seisin,  and  livery  of  seisin  could  not  be  made 
by  one  who  had  the  possession,  without  trans/erring  the 
freehold :  so  also  by  a  disseisin  the  disseisor  cannot  ac- 
quire a  less  e9t€^  than  a  fee  smpk^  even  though  he 
shoidd  expressly  claim  a  less  one ;  (except  in  the  sing^ 
case  of  an  entry  on  land,  claiming  a  particular  estate,  as 
an  estate  for  life  or  years,  and  against  the  tenant  of  such 
particular  estate :)  it  being  a  well  settled  rule  oi  law, 
that  a  disseisor  shall  not  restrict  or  qualify  his  own  wrong. 
Co.  lAfL  296,  b.  n.  h— 12  Mass.  IL  326,  Propri^ors^ 
4rc«  vs.  McFarkmd. — 7  Wheat.  107.  But  this  rule,  it 
should  be  remembered,  was  eatablished  for  the  benefit 
cxf  the  disseisee,  and  that  he  might  elect  his  remedy.  It 
nuist  therefore  be  restricted  m  its  appUcation  to  an 
avowed  usurpati(m  of  the  seism,  and  not  applied  to^  [7] 
an  entry  under  a  mistaken  belief  of  title  to  a  piwticu- 
Uur  estate  in  the  premises.  For  where  a  man  enters  upon 
land,  under  a  supposed  lawful  tide  to  some  limited  estate^ 
as  under  a  lease  which  proves  to  be  void,  or  the  like ; 
though  such  a  mistake  will  not  excuse  the  trespass,  he 
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ean  only  be  a  disseisor,  at  the  ekctiofi  of  the  disseisee. 
There  is  no  rale  of  law,  which  precludes  the  disseisee 
from,  considering  the  party  so  entering,  .as  a  mere  tr^-> 
passer,  and  proceeding  against  him  as  such,  at  his  elec- 
tion. Indeed  there  is  nothing  which  makes  such  entry, 
under  a  mistaken  claim  of  some  limited  estate,  an  abso" 
kite  disseisin  of  the  .fee,  so  that  a  descent  cast  would  toU 
the  entry  of  the  disseisee.  7  Wheat  107,  Ricard  vs. 
Williams  ;  Com.  D.  Seisin^  F.  2.  3.  [And  if  a  man  en-* 
ter,  claiming  a  particular  estate,  when  in  pomt  of  fact 
there  is  no  such  estate,  it  is  a  disseisin  of  the  fee ;  for  a 
particular  estate  cannot  be  created,  or  carved  out  of  the 
/ee,  by  a  claim  or  entry ;  and  mere  words  will  not  quali- 
fy the  wrongful  act  Even  where  a  man  enters  upon  his 
own  tenant  for  life,  and  disseises  him,  he  thereby  ac- 
quires a  new  estate  in  fee,  under  a  new  title,  and  does 
not  retain  the  seisin  or  estate  which  he  had  before ;  con- 
sequently he  cannot,  after  such  disseisin,  grant  his  rever- 
sion by  that  name  ;  because,  so  long  as  the  disseisin  con- 
tmues,  he  has  the  fee  simple  in  possession.  2  Prest  on 
Abst.  405.] 

Generally,  the  act  of  one  who  takes  upon  himself  to 
transfer,  or  to  usurp  the  seisin  in  fee,  admits  of  no  quali- 
fication. The  feoffor  cannot  part  with  the  seisin,  with- 
out transferring  it  to  the  feoffee ;  neither  can  the  dis- 
seisor deprive  the  disseisee  of  it,  without  at  the  same 
moment  acquiring  it  himself.  [But  though  a  stronger 
cannot  gain  an  actual  seisin  against  the  owner  of  the 
estate,  without  oustmg  him  or  his  tenant,  (unless  it  be  of 
land  that  is  imoccupied ;)  yet,  in  fiirtherance  of  right, 
any  person  who  may  lawfully  enter,  may  restore  his  sasm 
by  an  actual  entry,  without  turning  the  person  who  has 
the  actual  seisin,  out  of  possession.  And  if  he  who  has 
thus  regained  the  seism  rightfully  be  denied  the  occupa** 


tio^  by  the  person  in  posdeasaon,  it  is  a  new  d^sseisin^ 
upon  which  he  may  bring  his  action,  or  date  the  com- 
mencement of  a  new  right  of  entry. 

With  respect  to  remainders  and  reversions,  it  may  be 
observed,  that  if  a  tenant  for  years,  be  ousted,  and  the 
remainder-man  or  reversicmer  thereby  disseised,  the  re- 
entry of  the  tenant  will  also  restore  the  estate  of  the 
remainder-man  or  reversioner,  so  long  aa  their  right  of 
entry  continues :  but  when  their  right  of  entry  is  lost  by 
lapse  of  time,  or  tolled  by  a  descent,  &c.  though  the  re* 
entry  of  the  termor  may  be  good  to  restore  Ms  awn  in- 
terest, the  seisin  under  the  remainder  or  reversion  can 
4>nly  be  restored  by  an  action*    LUt.  ^  41 L] 

Sect.  V.  The  disseisin  of  which  we  have  hitherto 
spoken,  consists  in  the  wrongful  entry  of  a  person  not 
bef(H^  in  possession,  and  the  expulsion  of  the  right- 
ful owner  by  him.  There  may  also  be  a  disseisin  [8] 
committed  by  any  person  who  is  righifuibf  m  the 
possession,  provided  he  is  not  the  absolute  owner  of  the 
wbok  fee  ample.  Thus  tenants  for  years,  at  will,  and 
by  sufferance,  (and  in  England,  cc^y  holders,  tenants  by 
d€git,  statute  merchant,  and  statute  staple,)  are  all  con- 
sidered as  having  the  estate  rightfttJly;  yet  each  of  them, 
by  making  a  feoffment,  may  disseise  the  owner  of  the 
fee,  and  vest  in  his  own  feoffee  an  actual,  though  defeasi- 
bie,  estate  of  freehold.  A  feoffment  so  executed,  (or 
other  conveyance,  if  the  grantee  enters  by  force  of  it,) 
is  immediately  valid  against  every  person  but  the  right- 
fiil  owner.  And  it  may  become  valid  even  against  the 
owner  himself,  if  he  neglect  to  enter  within  twenty  years, 
and,  accordmg  to  our  limitation,  bring  no  writ  of  entry 
withm  thirty  years,  or  writ  of  right  within  forty  years. 
But  by  making  his  entry,  or  bringing  his .  action,  within 
the  time  limited  by  the  law,  the  wrongftil  estate  is  defeat- 
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ed,  and  the  seisin  is  reyested  in  himself.  And  in  every 
case,  however  feeble,  slender,  or  even  wrongjulj  the  poS" 
session  of  the  feoffor  may  be,  his  feoffment  necessarihf 
W8t8  the  freehold  ia  the  feoffee^  witil  the  disseisee,  by 
his  entry  or  by  action,  regains  the  possession. 

Sect.  VI.    The  lav^r  hov^ever  veas  not  satisfied,  with 

defeating  the  estate  thus  wrongfully  created  by  such 
[9]  feoffment.    It  also  ptmished  the  perfidy  of  the  par* 

ticular  tenant,  (who  had  made  such  an  unlavdul  use 
of  the  possession,  which  had  been  entrusted  to  him,)  by 
the  forfeiture  of  his  estate  to  the  remainder-man  or  rever- 
sioner. Ck).  lAtt.  251.  This  forfeiture  was  a  conse** 
quence  deduced  from  the  doctrines  of  the  feudal  lawv 
By  that  law,  as  origmally  established,  if  the  vassal  aliened 
the  whole,  or  any  part  of  his  feud,  or  if  he  even  refused 
to  perform  the  feudal  services,  it  was  regarded  as  a  re- 
nunciation of  his  subjection  to  the  lord  of  the  fee,  and 
consequently  a  just  cause  of  forfeiture*  Aflerwards  it 
was  considered  too  severe  a  punishment  for  the  mere 
neglect  or  delay  of  the  feudal  services,  to  permit  the  lord 
to  resume  the  feud,  as  forfeited  to  himself.  And  in  order 
to  substitute  a  milder  remedy  for  this  severe  penalty, 
distresses  were  introduced  from  the  civil  law,  to  compd 
the  tenant  to  perform  his  duty.  But  the  only  redress, 
where  the  tenant  for  life  made  a  feoffment  in  fee,  was  a 
seizure  of  the  land  itself.  GUb.  Tenures^  38.  In  these 
cases,  the  effect  of  the  fiorfeiture  was  to  let  in  the  re* 
mainder  or  reversion,  to  commence  immediately,  unless 
it  happened  that  the  particular  tenant  had,  before  the  for-' 
feitiu'e,  created  a  legal  estate.  For  if  such  an  estate  had 
been  created  by  the  particular  tenant  before  the  act  was 
done,  by  which  he  incurred  a  forfeiture,  the  law 
[10]  would  protect  the  right  of  such  innocent  party* 
Thus  where  lessee  for  twenty  years  made  a  lease 
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finr  ten  years,  and  then  made  a  feoffment  m  fee,  by  which 
he  forfeited  his  term,  the  estate  of  the  under  lessee  was 
protected  For  the  law  would  not  suffer  him  who  had 
created  a  legal  estate,  to  defeat  the  mterest  which  he 
had  himself  created.  2  BL  Com.  276.— Co.  Lift.  233,  b. 

In  the  case  of  a  feoffment  by  the  tenant  for  Ufe  or 
years,  it  did  not  prevent  the  forfeiture,  though  the  feoff- 
ment was  upon  condition^  and  the  feoffor  had  entered  for 
condition  broken.  The  entry  for  the  breach  of  the  con- 
dition would  indeed  reduce  the  estate,  so  that  he  should 
be  tenant  for  life  again ;  but  it  could  not  purge  the  for- 
feiture, or  prevent  the  reversioner  taking  advantage  of  it 
Co.  lAtt.  202,  b.  252,  a.  So  also,  where  one  entitled  to 
be  tenant  by  the  curtesy,  made  a  feoffment  in  fee  upon 
condition,  and  entered  for  a  breach  of  the  condition,  after 
which  the  wife  died ;  he  could  not  s^erwards  be  tenant 
by  the  curtesy*  For  although  the  estate  which  he  con- 
veyed by  the  feoffment  was  conditional,  yet  it  was  held 
that  his  title  to  be  tenant  by  the  curtesy  was  forfeited, 
and  became  absolutely  extinct  by  the  feoffment.  Co. 
LUU  30,  b. 

Sect.  VII.    But  it  is  to  be  observed,  that  even  m 
En^and,  no  conveyance  of  the  particular  tenant 
creates  a  forfeiture,  except    those  which  divest  [11] 
the  remadnder  or  reversion ;  which  effect  is  pro- 
duced only  by  a  feoffment^  fine^  and  common  recovery. 
A  conveyance  by  lease  and  release,  or  bargain  and  sale, 
made  by  the  particular  tenant,  and  purporting  to  convey 
the  fee  simple,  is  no  forfeiture,  nor  will  it  defeat  a  con- 
tingent remainder ;  because  the  operation  of  these  con- 
veyances is,  only  to  transfer  to  the  releasee  or  bargainee 
such  estate  as  the  releasor  or  bargainor  may  rightfully 
convey.  2  Leon.  60  ;  3  Mod.  161.    And  this  distinctiou 
between  the  operation  of  a  feoffment^  fine,  and  recovery 
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on  the  one  handf  and  a  bargain  and  sale,  lease  and  release, 
and  covenant  to  stand  seised,  on  the  other j  is  what  is 
meant  by  the  expression  which  sometimes  occurs,  where 
the  former  are  described  as  tortious^  and  the  latter  as 
rightful  conveyances. 

Feoffments,  fines,  and  recoveries  are  not  m  use  with  us, 
as  common  assm-ances,  or  conveyances  of  land.  The 
two  former  were  probably  never  introduced  into  this 
state ;  and  the  other  was  chiefly  resorted  to,  for  the  pur- 
pose of  barring  estates  tail,  before  the  statute  of  1791,  ch. 
61,  permitted  that  to  be  done  by  the  deed  of  the  tenant. 
For  this  reason,  and,  perhaps,  because  we  do  not  recog- 
nize the  common  law  doctrines  of  temtre  in  their  whole  ex- 
tent, no  common  deed  of  conveyance^  by  the  tenant  of  the 

particular  estate,  was  probably  ever  held  with  us,  to 
[12]   be  a  forfeiture,  so  as  to  let  in  the  remainder-man  or 

reversioner,  before  the  regular  determination  of  the 
preceding  estate.  [But  see  5  Doners  Abr.  11,  12,  13.] 
Yet  it  should  be  understood  that  we  adopt  the  doctrines 
of  the  feudal  law,  as  to  tortious  feoffments,  to  a  certain 
extent  For  it  has  been  held,  that  a  deed  of  convey- 
ance, made  by  a  person  in  possession  of  lands  toUhout 
Htky  and  an  actual  entry  under  such  deed  by  the  gran- 
tee, is  a  disseisin  of  the  owner.  1 1  Mass.  R.  225,  Warren 
vs.  Childs.  [See  5  Greenl.  182 ;  2  GhreenL  276,  and 
Maine  Stat.  1821.  ch.  62.  ^  6.]  But  the  disseisin  does 
not,  perhaps,  so  much  result  from  the  conveyance^  in  this 
case,  as  from  the  entry  ;  which  would  have  been  equally 
a  disseisin,  had  the  deed  been  made  by  a  person  not  m 
possession^  if  the  grantee  entered,  and  pretended  to 
claim  by  force  of  it  5  Mass.  R.  352,  ISgbee  vs.  Rice. 
[For  the  law  has  been  well  settled,  at  least  since  the 
decision  of  Buckler's  case,  in  the  40th  of  Eliz.,  that  if  a 
person  enter  upon  land  by  colour  of  a  void  grant  made 
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to  him  of  it,  sach  entry  is  a  disseisin.  3  Co.  55,  3d  re«-> 
dutian.  So  if  a  man  enter  under  colour  of  a  void  will^ 
he  is  a  disseisor ;— or  if  heirs  enter  upon,  and  make 
claim  to,  an  estate  that  has  been  devised.  2  Prest  Jlbst 
292.  The  same  is  the  effect  of  an  entry  under  a  void 
lease  for  life ;  (  Cro.  Car.  302,  Bhmden  vs.  Bough  ;)  or  un- 
der  a  feoffment  by  tenant  at  will,  for  years,  or  a  stranger. 
Co.  LUt.  327,  b ;  330,  b ;  367,  a.  Even  in  the  case  of  an 
infant,  or  person  non  compos  mentis^  if  he  make  a  deed, 
which  is  actnaUy  void,  the  entry  of  the  intended  grantee 
will  gain  die  fee  for  him  by  way  of  disseisin.  1  Prest. 
Abst.  326.  The  deed  therefore  of  a  person  non  compos 
mentis^  not  under  guardianship,  being  voidable  only,  con- 
veys a  seisin  to  the  grantee :  but  if  he  19  under  guar<- 
dianship,  the  deed  is  void ;  and  the  grantee,  if  he  enter 
under  it,  and  claim  the  estate,  is  a  disseisor.  5  Pick. 
217,  Wail  vs.  MaxwelL 

It  may  be  proper  to  remark  here,  that  if  a  person 
undertake  to  convey  land,  to  which  he  has  no  tHle,  by  a 
deed  with  warranty^  and  he  afterward  purchase  the 
name  land,  or  it  come  to  him  by  descent,  the  tide  thus 
acquired  will  immediately  enure,  by  way  of  estoppel^  not 
only  against  the  grantor,  and  those  who  claim  under  him, 
but  against  all  strangers  also,  claiming  under  another 
tide,  subsequently  acquired.     3  Pick.  52,  Somes  vs.  Skin- 
ner.   In  like  manner,  if  a  person  who  is  disseised,  exe- 
cute, a  deed  with  warranty,  the  grantee  not  knowing  of 
the  disseisin ;  if  the  grantor  regain  the  seisin  by  judg- 
ment of  law,  the  seisin  thus  gained  will  immediately  vest 
in  the  grantee,  and  the  tide  will  be  as  avsdlable  to  him, 
as  if  his  grantor  had  been  seised  at  the  time  he  execut- 
ed the  deed.    lb. ;  and  see  9  Cranch  43,  Terrett  vs.  Tay- 
lor; 9   Wheat.  454,  Mason  vs.  Muncaster ;  11  Johns. 
R.  97,  Jackson  vs.  Matsdorf.    But  a  warranty  will  not 
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bind  a  r^ht  of  entry  ;  consequently  it  cannot  be  pleaded 
or  set  up  as  a  bar  to  a  title  under  a  term  of  years,  or 
other  chattel  interest  Co.  Litt.  389,  a.  For  the  only 
remedy  of  a  termor  is  by  entry,  and  ejectment,  which^ 
in  the  EngUsh  practice,  assumes  that  an  entry  has  been 
made.  Nor  will  it  bar  a  mere  title  of  entry  by  force  of 
a  condition,  with  a  clause  of  re*entry ;  because,  as  lord 
Coke  remarks,  ^  for  these  no  action  doth  lie«"  lb.  A 
party  can  never  be  restrained  by  way  of  estoppel,  from 
maintaining  an  action,  on  the  ground  that  the  action  is 
brought  in  violation  of  an  executory  covenant.  15  Mass. 
R.  106,  Qibson  vs.  GibsonJ] 

Sect.  VIII.  By  our  law,  in  order  to  give^«ffect  to 
the  lawful  and  honest  intentions  *  of  the  parties  a^eed 
of  land  may  be  considered  any  species,  of  .(^i^veyance^ 
which  is  necessary  to  effect  that  object  ;v  ancjpnot  repugn 
nant  to  the  terms  of  the  instrument  '  6  Mass.  R.  24^ 
Marshall  vs.  JFisk ;  [5  GreenL  232.]  For  thb  purpose 
jsuch^a  deed  may  be  construed  as  a  feoffmenty  and  the 
<ad£m>wtedgment  and  recording  shall  be  deemed  equiv* 
lalent  to  livery  and  seism.  5  Mass.  R.  352,  Higbee  V8» 
Rice.  [And  where  A.  and  B.,  his  wife,  conveyed  her 
^estate  to  C.  and  his  heirs,  to  the  use  of  the  husband  and 
-wife,  during  their  joint  lives,  and  to  the  use  of  the  sur* 
vivor  in  fee ;  it  was  held,  (upon  the  authority  of  TAac&er 
vs.  Omans  fy  al.^  supplement  to  3  Pick.  521,)  that.dte 
conveyance  operated  as  a  feoffinent ;  and  that  the  ftii^ 
were  well  raised  out  of  the  seisin  of  C,  and  were  enfi- 
cuted  by  the  statute  of  uses.    4  Masorty  45,  Durani^rs. 

Ritchie.'}     So  a  deed,  purporting  in  form  to  be  a 
[13]   bargain  and  sale  to  A.  and  his  heirs,  to  the  use  of 

B.  and  his  heirs,  (in  order  I  to  give  effect  to  the  in- 

,tent  of  the  parties,)  has  been  constru^-as  a  feofiment, 

by  which  A.  took  the  Jogal;  estate  directly,  and  not  by 
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way  of  use ;  and  B.  took  the  use,  which  was  executed 
m  him  by  the  statute  of  uses.  6  Mass.  R.  24,  MarshaU 
vs.  Fisk.  The  reason  of  this  construction  is  manifest 
For  if  the  deed  had  been  regarded  as  a  bargain  and 
sale  to  A.,  the  use  to  B«  could  not  take  effect,  because  it 
would  be  limiting  one  use  vpon  another^  which  the  law 
does  not  allow.  And  where  husband  and  wife  conveyed 
the  wife's  life  estate  by  deed,  to  a  remainder-man  in  tail, 
it  was  held  to  operate  as  an  extinguishment  of  the  life 
estate,  and  not  as  a  transfer  of  it  to  the  remainder-man* 
3  Mass.  R.  487,  lAvermore  vs.  Bagley. 

[So  where  a  release  was  made  to  one  not  in  posses- 
siosi,  for  a  valuable  consideration,  and  duly  recorded,  it 
was  held  that  it  might  be  construed  to  be  a  bargain  and 
sale,  or  other  lawful  conveyance,  by  which  the  estate 
might  pass ; — ^the  recording  of  the  deed  being  equiva- 
lent to  Uoery  and  seisin.  7  Mass.  R.  384,  Pray  vs. 
Pierce.  And  where  a  grantee  of  land,  without  taking 
actual  possession,  suffered  his  grantor  to  remain  upon 
the  land,  as  tenant  for  life,  and  received  rent  of  him ; 
and  afterwards  executed  a  deed  of  conveyance  to  a 
purchaser,  for  a  valuable  consideration,  by  quit-claim  and 
releasey  in  the  form  in  common  use  in  Massachusetts, 
which  was  duly  recorded :  it  was  held  sufficient  to  pass 
the  estate,  though  the  releasee  had  no  previous  interest 
w  possession.  8  Pick.  1 43,  Russell  vs.  Coffin.  Upon 
the  same  principle  a  bargain  and  sale  from  a  parent  to  a 
child,  to  take  effect  after  the  death  of  the  parent,  has 
been  construed  as  a  covenant  to  stand  seised  to  the  use 
of  the  parent  for  life,  with  a  vested  remainder  to  the 
child  in  fee :  because,  if  regarded  as  a  bargain  and  sale, 
it  would  have  been  void,  as  a  conveyance  of  a  freehold 
to  commence  in  fuJbmo.  4  Mojss.  R.  135,  WaUis  vs. 
JVaMs.    In  like  manner,  where  a  conveyance  was  made 
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by  lease  and  release  between  brothers,  for  the  consider- 
ation of  natural  love,  and  of  ^100,  but  to  take  effect 
after  the  death  of  the  releasor ;  it  was  held  to  be  good, 
as  a  covenant  to  stand  seised.  2  Wils.  75,  Doe  vs. 
Trammer^ 

With  respect  to  the  cansiderationj  it  may  be  well  to 
remind  the  student,  that  by  the  ancient  common  .law  no 
consideration  was  required  to  the  validity  of  any  deed. 
The  distinctions  between  deeds  which  were  voluntary, 
and  those  which  were  founded  upon  a  valuable  consid* 
eration,  were  introduced  by  the  courts  of  equity  ;  and 
from  them  afterwards  adopted  by  the  courts  of  law. 
By  these  rules  no  bargain  and  sale  can  be  good,  unless 
it  is  founded  on  a  consideration  of  money,  or  something 
valuable,  as  a  rent,  a  horse,  and  the  like.  Nor  can  a 
covenant  to  stand  seised  be  good,  unless  it  is  founded 
on  a  consideration  of  bloody  that  is,  natural  affimtyj  or 
marriage.  But  it  is  not  absolutely  necessary,  (though 
certainly  proper,)  that  the  consideration,  in  either  case, 
should  be  expressed  in  the  deed.  If  the  proper  con- 
sideration existed  in  fact,  it  may  always  be  averred  in 
pleading,  and  given  in  evidence.  3  PresU  Abst  13 :  16 
Johns.  JR.  57.  Where  the  consideration  is  expressed  in 
a  deed,  without  saying,  and  for  other  considerations^ 
proof  of  any  other  consideration  is  inadmissible.  7  Johns. 
J2.  341,  Maigley  vs.  Hatier :  5  Greenl.  232,  Emery  vs. 
Chase.  But  if  the  consideration  is  not  truly  stated  in 
the  deed,  it  seems  the  party  may  have  relief  in  equity, 
upon  the  ground  of  fraud  or  mistake.  lb.  The  state*  * 
ment  of  the  consideration  in  the  deed,  (unless  it  is  im- 
peached as  fraudulent,  by  creditors  or  purchasers,)  is 
conclusive.  And  it  is  immaterial  whether  the  consider- 
ation has  been  paid,  or  not ;  except  in  so  far  as  there 
may  exist  a  Uen  for  the  purchase  money.    But  against 
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creditors,  and  purchasers  for  a  valuable  consideration, 
impeaching  the  deed  as  fraudulent,  there  must  be  proof 
that  the  consideration  was  actually  paid,  of  whatever 
kmd  the  deed  may  be.    3  Prest.  14.] 

Sect.  IX.  Seistn,  according  to  the  strict  import  of 
the  term,  is  only  of  recU  and  corporeal  property,  as  lands, 
houses,  and  the  like ;  or  something  dependent  on,  or  is-» 
suing  out  of  lands,  as  reversions,  seignories,  and  rents. 
Of  these  last,  it  is  manifest  there  can  be  no  corporeal 
seisin,  and  consequendy  no  actual,  or  forcible  disseisin. 
In  order  to  explain  this  distinction,  and  the  meaning  of 
the  term,  as  applied  to  incorporeal  rights,  it  may  be  ob- 
served, that  where  a  person  had  been  disseised  of 
land,  and  could  not  regain  his  seisin  by  entering  [14] 
upon  the  disseisor,  his  only  remedy,  in  early  tiines, 
was  a  writ  of  entry.  The  difficulties  and  delays  attend- 
ing this  remedy  in  those  times  introduced  the  writ  of  as- 
size ;  the  invention  of  which  Mr.  Reeves  ascribes  to 
Glanville,  the  celebrated  Chief  Justice  of  Henry  II. 
Reeves^  Hist  ch.  3.  This  remedy  was  found  to  be  so 
prompt  and  convenient,  that  many  persons  in  order  to 
avail  themselves  of  it,  m  cases  of  slight  mjury,  surmised 
or  admitted  themselves  to  be  disseised,  by  acts  which 
did  not  really  amount  to  an  actual  disseisin.  This  was 
therefore  denominated  a  disseisin  by  election^  in  contra- 
distinction to  the  other ;  it  being  in  fact  a  disseisin,  only 
as  to  the  disseisor  and  disseisee ;  the  latter,  as  to  every 
other  person,  still  continuing  seised  as  before.  The  as- 
size  was  next  resorted  to  by  those  who  claimed  to  be 
seised  of  the  incorporeal  rights  before  mentioned  ;  and 
finally,  by  such  as  claimed  offices,  franchises,  and  the 
like,  in  the  enjoyment  of  which  they  had  been  disturb- 
ed. These  all  necessarily  complained  of  a  disseisin  of 
ihek  several  rights,  because  for  that  injury  alone  the 
assize  was  a  proper  remedy. 
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In  all  these  cases,  the  party  having  no  corporeal  sei*' 
sin,  cannot  have  any  remedy,  but  by  action ;  and  the 
disturbance  of  which  he  complains  as  a  disstysin^ 
is  only  so  by  his  election.  The  books  often  men-  [15  J 
tion  the  disseisin  of  incorporeal  hereditaments  and 
rights,  where  it  is  to  be  understood  generally  of  disseisins 
at  the  election  of  the  party^  where  he  chose  to  consider 
himself  as  disseised,  for  the  sake  of  the  remedy  by  as- 
size ;  and  where  he  might  have  elected  to  consider  him- 
self not  disseised.  From  this  source  arises  much  of  the 
confusion  and  apparent  contradiction  in  the  old  law 
writers,  upon  the  nature  and  effect  of  a  disseisin.  For 
thereby  the  freehold  can  be  acquired,  only  when  it  is  an 
actual  disseisin^  and  not  merely  when  the  party  may 
elect  to  consider  it  a  disseisin,  or  not  a  disseisin,  at  his 
pleasiire.     See  7  Wheat.  107,  Ricard  vs,  WiUiams. 

[As  the  subject  of  disseisin  is  very  important,  it  may 
be  useful  to  add  a  few  illustrations.  A  simple  disseisin 
then,  is  the  entry  by  a  stranger  upon  the  possession  of 
the  person,  who  by  himself  or  his  tenant,  has  the  actual 
freehold,  and  an  otister  of  that  person.  Litt.  ^  279.  If 
several  persons  thus  enter,  and  disseise  another  to  their 
own  use,  they  become  joint-tenants  by  disseisin.  But 
if  they  disseise  him  to  the  use  of  one  of  them,  they  do 
not  become  joint-tenants ;  but  he  to  whose  use  the  dis- 
seisin is  made,  is  sole  tenant,  and  the  others  have  noth- 
ing in  the  tenancy.  Litt.  §  278.  If  A.  disseise  one  to 
the  use  of  B.,  who  at  the  time  knew  not  of  it,  but  after- 
ward assents  to  it ;  in  this  case,  until  the  agreement 
of  B.  to  the  disseisin,  A.  is  tenant  of  the  land ;  and  af^er 
the  agreement,  B.  becomes  tenant  of  the  land : — but 
both  are  disseisors.  The  maxim  is,  omnis  ratihabitio 
retrotrakUur  et  mandato  aequiparatur.  Co.  lAtt.  180,  b. 
While  a  man,  either  by  himself  or  his  tenant,  continues 
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in  possession  of  his  house  or  his  farm,  no  entry  by  a 
stranger  can  amount  to  an  actual  disseisin  to  him.  For 
while  he  thus  retains  the  possession,  the  jseisin  cannot 
be  changed,  or  acquired  against  him,  by  such  wrongful 
entry ;  according  to  the  maxim>  dtu)  nan  possunt  in 
soKdo^  imam  rem  possidere*  Litt.  ^  701  ;  Co.  Litt* 
368,  a.  But  if  a  man  enter  upon  the  land  of  another, 
claiming  to  hold  it  at  the  wUl  of  the  owner ;  in  this  case, 
if  the  owner  accept  him,  he  becomes  his  tenant  at  will  i 
but  the  owner  may  elect  to  treat  him  as  a  disseisor*  So 
if  a  man  demand  and  receive  rent  fix>m  my  tenant  t 
though  he  does  not  ipso  facto  gain  the  freehold,«^yet  I 
may  elect  to  proceed  against  him  as  a  disseisor.  Gok 
Lilt.  324,  b.  And  where  one  enters,  claiming  a  term  of 
years,  or  a  right  to  occupy,  but  without  asserting  any 
right  to  the  freehold,  the  true  owner  may  treat  him  either 
as  his  tenant,  or  as  a  mere  trespasser,  or  as  a  disseisor. 
And  if  he  treat  him  as  a  disseisor,  it  is  a  disseisin  by 
election ;  since  it  was  optional  with  the  OMmer  whether 
he  would  consider  himself  diss^ed  or  not  Cro,  Car^ 
302,  Bhmden  vs.  Ba/ugh. 

Whether  the  entry  of  a  cestui  qui  tru^t  Upon  his  trus^ 
tee,  with  a  declared  purpose  of  disseising  him^  would 
have  that  effect,  has  not,  peiiiaps,  been  decided  Lord 
Hardwidc  seems  to  have  admitted  that  there  might  be 
such  a  disseisin.  1  Mk.  591,  Hopkins  vs.  Hopkins.  There 
may  be  cases,  as  the  insanity  of  a  trustee,  or  his  absence 
beyond  sea,  in  which  it  may  be  highly  expedient,  that 
the  seisin  should  be  devested  out  of  the  trustee.  In 
such  cases  Mr.  Preston  advises  the  cestui  que  trust  to 
enter  and  make  a  feoffment,  thopgh  he  inclines  to  the 
opinion,  that  an  entry  by  him,  with  a  declaration  of  his 
intent  to  disseise  the  trustee,  would  be  effectual,  without 
a  feofiment    2  Prest.  Mst.  392.] 

3 
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Sect.  X.  By  the  common  law^  an  entry  was  neces- 
sary in  almost  every  case,  either  to  acquire  or  to  regain 
the  actual  seisin  of  lands.  The  purchaser  entered  upon 
the  lands  in  order  to  receive  the  seisin  by  feoffinent,  or  to 
acquire  the  actual  seisin,  where  he  akeady  had  the  eeisin 
in  laWy  by  a  descent  or  devise  to  him.  So  also,  where  he 
had  recovered  lands  by  judgment  of  law,  an  entry  was 
necessary  to  receive  the  actual  seisin  from  the  sherifl^ 
under  the  habere  facias  eeieinam.  And  where  lands  were 
conveyed  upon  condition,  an  entry  was  required,  upon 
breach  of  the  condition,  to  vest  the  seisin  in  him  who 

had  the  right 
[16]       There  were,  however,  several  cases,  even  at 

common  law,  in  which  the  party  acquired  an  ef- 
fectual seisin  in  deed,  without  an  acituil  entry.  Thus 
where  land  was  in  lease  for  years,  the  husband  might 
have  curtesy^  without  an  actual  entry,  or  even  the  receipt 
of  rent.  Co.  Litt.  29,  a.  n.  3.  The  same  doctrine  was 
also  held  with  regard  to  seism  in  the  case  of  posseemo 
fratris.  And  in  Barwick's  case,  (5  Co.  94,)  the  like  ope- 
ration seems  to  be  ascribed  to  letters  patent  under  the 
great  seal,  which  it  is  there  expressly  held,  amount  to  a 
livery  in  law.  It  was  therefore  determined  in  that  case, 
that  the  conveyance  of  a  freehold  by  letters  patent,  to 
commence  m  JviurOy  was  as  much  void,  as  if  the  a>n- 
veyance  had  been  by  feoffment ;  because  in  neither  case 
could  there  be  a  present  livery  of  the  future  freehold 
estate. 

[This  doctrine,  with  regard  to  the  effect  of  publick 
grants,  is  fully  recognized  by  the  Supreme  Court  of  the 
United  States,  who  held,  that  under  the  laws  of  Virginia, 
the  whole  legal  estate  and  seisin  of  the  commonwealth, 
in  lands,  pass  to  the  patentee  iq}on  the  issuing  of  his 
patent,  in  as  full  extent,  (subject  only  to  the  rights  of 
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the  commonwealth,)  as  the  commonwealth  itself  held 
them ;  and  attaches  to  him  all  the  legal  remedies,  inci- 
dent to  the  estate :  and  th^t  a  patent  at  common  law 
imports  a  Ihery  in  law.  8  Cranch,  248,  Green  vs.  Liter. 
Where  the  legislature  by  a  resolve  authorized  an  individ-  • 
ual  to  sell  certain  lands  of  the  commonwealth,  and  he 
gave  a  deed  in  his  own  name  as  agent,  and  under  his 
own  seal :  it  was  held  that  the  grant  was  valid,  and 
passed  the  title  of  the  commonwealth,  notwithstanding 
an  adverse  possession ;  the  commonwealth  being  incapa- 
hh  of  being  disseised.  It  may  be  proper  to  observe, 
however,  that  the  conveyance  was  held  to  be  rather  by 
force  of  the  resolve,  than  of  the  deed,  which  only  appli- 
ed the  legislative  grant  to  its  object  QPick.  R.  414, 
Ward  vs.  Bartholomew.  And  where  the  commonwealth 
b  seised  of  lands  by  virtue  of  an  inquest  of  office,  the 
seisin  must  be  deemed  to  continue,  until  the  title  is  /oto- 
fuUy  parted  with,  as  it  cannot  be  devested  by  disseisin* 
Such  tide  may  be  transferred,  by  a  resolve  of  the  legis- 
lature releasing  it ;  which  may  be  construed  as  a  grant, 
if  necessary  to  give  it  effect  4  Mass*  IL  268,  Stokes 
ys.  Dawes. 

But  it  has  been  held  that  a  grant  by  the  provincial 
government  of  Massachusetts,  under  the  charter  of  H^- 
kam  and  Mary,  conveyed  no  seisih  to  the  grantee,  against 
the  province,  without  the  approbation  of  the  crown. 
3  OreenL  441,  Mil  vs.  Dyer.  And  that  the  state,  by 
virtue  of  its  prerogative,  is  always  seised  of  the  lands  to 
which  it  has  title ;  and  may  therefore  convey  them  by 
release,  notwithstanding  the  intrusion  of  strangers  upon 
tfaem.    /&.] 

In  all  conveyances  deriving  their  effect  from  the  stat- 
ute of  uses,  the  party  to  whom  the  conveyance  is  made, 
has  a  perfect  seisin  in  deed,  without  livery  or  entry. 
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1  Cruise,  12;  Shep.  T.  223 ;  Co.  Litt.  271,  note.  The 
same  operation  is  expressly  given  by  statute  to  our  com- 
mon deed  of  conveyance,  when  perfected  by  acknowl- 
edgment and  registry.    Mass.  Stat.  1783,  ch.  37,  §  4* 

And  generally,  where  the  grantee  takes  by  matter 
[17]   of  record,  the  law  deems  such  a  grant  of  equal 

notoriety  with  an  actual  tradition  of  the  possession 
by  livery,  in  view  of  the  vicinage,  according  to  ancient 
usage. 

But  the  reason  upon  which  the  ancient  rule  of  law 
was  founded,  which  required  an  actual  seisin  by  Kvery 
or  entry,  did  not  hold,  when  applied  to  a  wilderness, 
such  as  this  country  was  when  our  ancestors  took  pos- 
session of  it,  and  as  large  districts  of  it  remain  to  the 
present  time.  In  such  an  uncultivated  country,  no  no- 
toriety of  transfer  could  have  b^en  given  by  these  means ; 
and  the  reason  ceasing,  the  rule  does  not  apply.  It  has 
accordingly  been  generally  held,  that  a  conveyance  of 
wild  and  vacant  lands,  gives  a  constructive  seisin  in  deed^ 
to  the  grantee ;  and  he  thereby  acquires  all  the  legal 
rights  and  remedies  incident  to  such  an  estate.  See  8 
Cranch,  249,  Green  vs.  Liter;  1  Munf.  142,  Celay  vs* 
White ;  14  Johns.  406,  Jackson  vs.  How. 

When  a  person  entitled  to  enter  upon  lands  could  not 
make  his  entry  peaceably,  or  at  least  safely,  the  law  al- 
lowed him  to  approach  as  near  as  he  could,  without  dan- 
ger, and  there  claim  the  land  to  be  his;  which  would 
have  the  effect,  for  that  time,  o(  an  entry.  This  claim 
might  be  repeated  as  often  as  there  was  occasion ;   and 

when  made  once  at  least  in  every  period  of  a  year 
[18]  and  a  day,  it  was  denominated  continued  claim,  and 

had  the  effect  to  prevent  his  right  of  entry  being 
lost,  or  taken  away,  by  any  limitation  or  descent,  which 
might  otherwise  toll  or  defeat  it.     But  continual  claim 
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can  be  ^ade  by  no  one,  who  has  not,  at  the  time,  a  right 
of  entry.  LUt  §  416.  It  is  defined  by  lord  C.  J.  Dyer, 
to  be  '^  a  challenge  of  the  ownership,  or  propriety,  that 
he  hath  not  in  possession,  but  is  detained  firom  him 
by  wrong.'*  Phwd.  Com.  359.  The  fear^  to  excuse 
an  omission  to  enter,  must  be  a  fear  for  his  personal 
safety  or  liberty.  If  it  be  only  a  fear  of  destruction  of 
houses,  or  goods,  without  any  danger  of  personal  hurt, 
it  will  not  excuse  the  party ;  because,  say  the  old  law- 
writers,  he  may  recover  damages  for  the  loss  of  his 
property.    LUt.  s.  420. — Co.  LUt  263,  b. 

The  period  of  a  year  and  a  day,  which  often  occurs 
in  the  old  law,  seems  to  mean  nothing  more  than  a  com" 
plete  yeoTf  includmg  the  whole  of  the  first  and  last  day 
of  it.  It  was  the  time  within  which  the  feudal  services 
must  be  required ;  and  within  that  time,  no  laches  at- 
tached.    Co.  LUt.  250,  b.  n.  1. 

This  provision  of  the  ancient  law,  which  had  its  origin 
in  an  age  of  lawless  violence,  occupies  no  inconsidera- 
ble space  in  the  old  books ;  but  has  long  since  become 
nearly  obsolete,  and  is  now  scarcely  regarded  in  any 
other  light,  than  as  one  of  the  antiquities  of  legal  learn* 
mg. 

Sect.  XI.  The  most  common  occasion  for  an  [19] 
entry  oa  land,  b  in  order  to  obtain  the  actual  seirin, 
when  withheld  by  some  wrongful  act  of  another,  as  a 
disseisin,  abatement,  or  intrusion.  And  here  it  may  be 
observed,  that  in  this,  as  in  most  other  cases  relating  to 
the  acquisition  and  transfer  of  property,  the  effect  of  a 
party's  act  is  generally  determined  by  the  intent  with 
which  it  is  done.  [3  Greenl.  316,  Robinson  vs.  Suoett  fy 
oLI  Where  a  party  who  is  entided  to  the  seism,  makes 
an  entry,  the  natural  presumption  is,  that  he  uitends  to 
revest  the  estate  in  himself;  and  the  law  gives  that 
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effect  to  his  entry,  without  any  express  declaration  of 
such  intention  on  his  part 

Thus  it  ^  has  been  held,  that  if  a  disseisee  enters  into 
the  land  of  which  he  has  been  disseised,  and  continues 
m  it  with  the  disseisoTy  cl^immg  nothing  of  his  original 
estate ;  yet  this  entry  will  reduce  the  estate,  and  restore 
to  him  the  seisin.  2  Datw.  J&t.  790.  And  if  he  enters 
and  takes  the  profits,  as  lessee  at  will  of  the  dtss^ot^ 
or  in  any  other  manner,  such  entry  will  reduce  the  estate^ 
unless  a  different  intention  is  manifest  on  the  part  of  the 
disseisee.  So  also,  if  he  command  a  stranger  to  enter, 
or  to  put  the  cattle  of  such  stranger  upon  the  land  to 
feed  there ;   this  is  a  good  entry  in  law  to  revest  the 

estate.  ISb^  \(md  Watk.  L.  Z>.  64,  fyc."] 
[20]  But  if  A.  make  a  lease  for  years  to  B.,  remain- 
der in  fee  to  C^  and  A.  comes  upon  the  land  to 
make  livery,  and  B.  to  receive  it ;  this  shall  not  be  deem** 
ed  an  entry  of  B.,  to  vest  the  actual  possession  in  him» 
till  livery  is  made ;  for  then  the  remainder  would  be  void, 
contrary  to  the  mtention  of  the  parties.  Co.  IMU  49,  b. 
So,  if  the  disseisee  agree  to  release  to  the  disseisor,  up* 
on  the  land,  all  his  right,  and  enter  accordingly  for  that 
purpose,  and  there  deliver  the  release ;  this  is  a  good 
release.  And  the  entry,  being  only  for  the  purpose  of 
delivering  the  release,  does  not  avoid  the  disseisin.  Co, 
LUt  49,  b ;  LiL  Conv.  131. 

Generally,  where  an  entry  is  made,  whether  for  a  con- 
dition broken,  to  demand  rent,  to  avoid  a  fine,  or  to  re- 
vest the  seisin,  after  an  abatement,  intrusion,  or  disseisin. 
It  is  made  in  the  presence  of  witnesses,  who  are  brought 
for  that  purpose,  and  to  whom  the  intention  of  the  party 
entering  is  expressly  declared.  And  in  all  these  cases» 
the  entry  should  be  peaceable  and  without  force.  [  fVatk. 
L.  D.  62.] 
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Be£3re  the  reign  of  JRiohard  II«  it  seeinj  that  any  per- 
son who  had  been  recently  disseised,  was  permitted  to 
recover  his  possession  by  farce.  But  this  summary  mode 
of  domg  justice  to  one's  self,  being  productive  of 
great  disorder  and  violence,  a  statute  of  the  fifdi  [21] 
year  of  that  king  directed^  ^  that  none  from  hence- 
forth should  make  any  entry  into  lands  and  tenements, 
but  in  cases  where  entry  was  given  by  the  law.  And 
in  that  case  it  should  not  be  with  a  strong  hand,  nor 
with  a  multitude  of  people,  but  only  in  a  peaceable  and 
easy  manner.  And  persons  doing  the  contrary  were  to 
be  punished  by  imprisonment,  to  be  ransomed  at  the 
king's  pleasure."  Another  statute  of  the  fifteenth  year 
of  the  same  reign,  authorized  the  Justices  of  the  Peace 
to  repair  to  the  place,  and  if  they  found  any  that  had 
entered,  or  who  held  forcibly,  to  commit  such  persons  to 
the  next  gaol,  there  to  remain  until  they  made  fine  and 
ransom  to  the  king.  These  statutes  laid  the  foundation 
of  the  summary  remedy  {or  forcible  entry  and  detainer^ 
to  which  several  others  were  added  in  the  reigns  of  H. 
VIII,  Elsz.  and  Jac.  I.,  which  are  well  explained  in  Bum's 
Justice. 

The  most  important  part  of  the  provisions  of  these 
statutes  are  contained  in  our  statute  of  1 784,  c.  8,  against 
forcible  entry  and  detainer,  which  will  be  noticed  here- 
after ;  and  similar  regulations  will  be  found  in  the  laws 
of  almost  every  state  in  the  unioTL  See  10  Mass.  JR. 
403,  Comnumw.  vs.  Dudley ;  8  Johns.  44 ;  10  Johns. 
304;  A  Bin.  194;  3  Harris  and  McHenry,  438;  2 
Bay,  355. 

It  should  however  be  remarked,  that  if  the  de-  [22] 
fendant  sets  up  a  tide  in  himself,  which  is  found  for 
him,  though  he  may  be  punished  by  fine,  as  a  disturbs 
of  the  peace,  the  plaintiff  can  recover  no  damages.     Co. 
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LUt.  267,  a.  n.  1.  If  a  person  who  has  rightf  .make  a 
forcible  entry,  he  may  be  indicted  ;  but  the  wrong^doer, 
on  whom  he  entered  mth  farce,  cannot  mdbtam  an  ac* 
tion  of  trespass  for  such  entry.  4  Johns.  150^  Hyatt 
vs.  Wood.  Because  the  plaintiff  ought  to  have  not  only 
actual^  but  as  to  the  defendant,  lawful  possession  of  real 
estate,  to  enable  him  to  maintain  trespass.  9  Johns.  61, 
Stvyvesant  vs.  Tompkins  Sf  Dunham. 

Sect.  XII.  One  occasion  for  an  entry  upon  real 
property,  which  has  not  been  particularly  noticed  and 
explained,  is  to  take  advantage  of  some  condition  an- 
nexed to  an  estate,  when  the  condition  has  been  broken. 
And  it  is  a  general  principle  of  law,  that  he  who  would 
take  advantage  of  such  a  condition  which  has  been 
broken,  must  do  it  by  making  an  entry,  if  he  can ;  and 
if  he  cannot  enter  with  safety  to  his  person,  he  must 
make  claim.  For  the  law  does  not  allow  an  estate  of 
freehold  or  inheritance  to  cease,  by  mere  breach  of  the 
condition,  without  entry  or  claim.  And  it  will  make  no 
difference,  though  the  conveyance  contains  an  express 
proviso,  that  if  the  grantee  do  not  pay  a  certain 
sum  by  such  a  day,  that  then  his  estate  shall  cease  [23} 
and  be  void.  Co.  LUt.  218,  a ;  PUnod.  133,  b.  It 
is  also  the  same,  as  to  the  effect  of  the  condition,  whether 
the  estate  is  conveyed  by  feofiment,  bargain  and  sale,  or 
by  devise. 

But  where  the  fee  b  transferred  by  construction  or 
operation  of  law,  and  the  condition  is  broken,  the  estate 
vdll  also  be  revested  by  like  construction  of  law,  without 
entry  or  claim.  And  generally  he  who  may  enter  for 
breach  of  a  condition,  may  also,  at  his  pleasure,  waive 
the  forfeitwre  incurred  by  such  breach.  Co.  LUt.  2iS,  a; 
1  Cotm.  R.   91,  Chalker  vs  Chalker. 
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A  condition  may  be  inserted  in  a  conveyance  for  the 
benefit  of  the  grantor,  or  of  the  grantee*  And  its  effect 
may  be  either  to  ref>e8t  the  estate  in  the  grantor,  as  in  the 
common  case  of  a  mortgage :  or  to  enlarge  the  estate  of 
the  grantee  ;  as  where  the  conveyance  is  to  A.  for  life, 
with  a  condition,  that  if  he  does  a  certain  act,  or  pays  a 
certain  sum  of  money,  he  shall  have  an  estate  in  fee:  or 
finally,  the  condition  may  be  inserted  for  the  purpose  of 
defeating  the  estate  of  the  grantee,  if  he  shall  fail  to 
perform  some  stipulated  act,  or  shall  do  some  prohibited 
act ;  as  where  a  lease  is  made,  upon  condition  that  it 
shall  be  void,  if  the  lessee  shall  fail  to  pay  the  rent,  or 
shall  assign  the  lease,  without  the  consent  of  his 
lesson  8  Pick.  K  284,  Gray  vs.  Blanchard  [24] 
And  it  is  this  kind  of  conditions  only,  which  are  to 
be  taken  advantage  of  by  entry.  It  may  therefore  be 
proper  to  subjoin  a  few  remarks,  1.  As  to  the  person 
by  whom  an  entry  may  be  made  for  the  breach  of  a 
condition.  2.  As  to  the  time  when  the  entry  may  be 
made.  3.  In  what  cases  a  demand  must  be  made  be^ 
fore  entry  ;  and  4.  As  to  the  effect  of  such  an  entry  in 
defeating  the  estate  to  which  it  is  annexed* 

1.  It  is  a  general  rule,  that  no  right  of  entry,  or  re- 
entry, can  be  reserved,  or  given  to  any  other  person, 
than  the  feoffor,  donor,  or  lessor,  &c.  and  their  heirs  or 
successors  ;  and  such  right  of  entry  cannot  be  assigned 
or  transferred  to  another.  Litt.  %  347.  This  principle 
had  its  origin  in  the  policy  of  the  ancient  law,  to  guard 
by  all  possible  means  against  maintenance^  the  subver- 
sion of  justice,  and  the  oppression  of  the  poor,  by  the 
rich  and  powerful.  For  if  men  were  allowed  to  grant 
before  they  obtain  possession,  as  lord  Coke  remari^s, 
pretended  titles  might  be  granted  to  great  men,  whereby 
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right  might  be  trodden  down,  and  the  weak  oppressed. 
Co.  LUL  214,  a. 

In  the  case  of  a  bishop,  prebend,  parson,  and  the  like, 
if  the  predecessor  make  a  lease  upon  condition,  the 
successor  may  enter  for  the  condition  broken,  because 
they  are  privies  in  right.     Co.  LUL  214,  b ;  I   Wood's 

Conv.  11. 
[26]  It  is  not  however  to  be  understood,  that  the  feof- 
for, grantor,  lessor,  or  heir,  must  personally  enter 
for  breach  of  a  condition.  An  entry  by  any  other  per- 
son, by  their  express  authority  or  command,  will  be  as 
effectual  as  if  made  by  themselves.  And  it  seems,  that 
even  the  entry  of  a  stranger,  without  any  previous  au- 
thority, would  be  good  to  take  advantage  of  a  condition 
broken,  if  assented  to  afterwards  by  him  who  had  a  right 
to  enter.  2  Stra^  1 1 28,  FUchet  vs.  Adams.  It  has  been 
held,  however,  that  a  bailiff  could  not  enter  for  non-pay- 
ment of  rent,  without  a  particular  authority.  Hob.  154. 
In  the  case  of  a  lease /or  years  upon  condition,  the 
law  is  different  If  the  lessor  grant  the  reversion  to 
another,  and  the  condition  is  afterwards  broken,  the 
grantee  of  the  reversion  may  enter ;  for  by  the  breach 
of  the  condition,  the  lease  is  ipso  facto  determined  be- 
fore entry.     Co.  Litt.  2^,  b  ;  1  Woods  Conv.  11. 

2.  The  time  when  an  entry  may  be  made  for  the 
breach  of  a  condition,  must  of  course  depend  upon  the 
terms  of  the  instrument  or  contract,  by  which  it  is  re- 
served. Unless  some  other  time  is  expressly  lunited, 
the  entry  may  be  made  as  soon  as  the  breach  is  incur- 
red.   If  the  breach  consists  in  the  omission  to  do  some 

act  by  the  grantee  or  lessee,  it  is  always  important, 
[26]  and  sometimes  difficult,  to  determine  at  what  time 

his  duty  requires  it  to  be  done ;  that  is,  whether  the 
party  has  his  whole  life  to  do  the  act,  or  it  is  to  be  done 
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immediately^  or  within  what  the  law  denominates  con- 
venient Hme.  But  these  questions  may  generally  be  re- 
solved, by  considering  what  was  the  reasonable  inten- 
tion of  the  party  by  whom  the  condition  was  reserved. 
There  are,  however,  several  rules  of  construction  upon 
this  subject,  to  which  the  student  is  referred.  Co.  Litt. 
208,  b.  219,  a.  b. 

3.  The  principal  case  m  which  a  demand  must  be  made 
before  entry,  is  where  the  entry  is  for  non-payment 
of  rent  For  where  a  man  makes  a  feoffment  or  other 
conveyance  in  fee,  reserving  to  himself  and  his  heirs  a 
certain  annual  rent,  payable  at  a  particular  day,  with  a 
condition,  that  if  the  rent  should  be  behind  and  unpaid, 
that  then  it  should  be  lawful  for  the  feoffor  or  grantor, 
or  his  heirs  to  enter ;  yet  if  such  party  does  not  first  de- 
mand the  rent,  he  cannot  lawfully  enter.  And  the  rea- 
son usually  assigned  is,  that  the  land  is  the  debtor ;  and 
therefore  it  is  also  held,  that  the  demand  must  be  upon 
the  landj  that  being  the  place  of  demand  appomted  by 
the  law.  Co.  Litt  201,  b ;  LUt.  ^  125.  And  generally 
where  a  penalty,  as  well  as  a  re-entry  is  given  for  the 
non-performance  of  a  condition,  the  forfeiture  can- 
not  be  taken  advantage  o^  without  a  demand  at  [27] 
the  time  prefixed.  Hob.  82 ;  Moor^  883 ;  Dy.  51 ; 
1  IVood^s  Conv.  11. 

But  if  the  rent  be  reserved  to  be  paid  at  some  other 
place,  and  not  on  the  land,  the  demand  must  be  made  ui 
the  same  manner,  at  the  place  appointed  by  the  parties. 
Co.  Litt.  202,  a.  If  the  reservation  of  the  rent  is  with  a 
condition,  that  if  it  shall  be  behind  and  unpaid  for  the 
space  of  ten  or  twenty  days,  after  any  day  of  payment, 
that  then  the  feoffor  may  enter ;  in  this  case  he  need  not 
demand  the  rent  on  the  regular  day  of  payment,  but  may 
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make  his  demand  at  any  time  before  the  expiration  of 
the  last  day  thus  limited.    Snd. 

Where  the  condition  is,  that  if  the  rent  is  behind  and 
demanded,  the  feoffor  may  deatrmiy  (instead  of  enter- 
ing,) he  need  not  make  the  demand  at  the  day  appointed. 
He  may  demand  it  at  any  time  after  it  becomes  due,  and 
the  demand  will  authorize  hun  to  destrain.    Ibid. 

4.  The  entry  of  the  feoflFor  or  grantor  for  a  condition 
broken,  defeats  not  only  the  estate  to  which  the  condition 
is  annexed,  but  all  rights  and  incidents  also,  annexed  to 
that  estate,  as  dower,  &c.,  and  all  the  mesne  incumbran- 
ces created  by  the  feoflFee  or  grantee,  as  mortgages, 
leases,  and  the  like.  And  every  such  condition 
defeats  the  entire  estate :  it  being  an  established  [28] 
principle,  that  a  condition  cannot  be  so  framed, 
as  to  make  the  same  estate  in  land  cease  as  to  one 
person,  and  remain  as  to  another ;  or  to  cease  for  a  time, 
and  revive  afterwards.  6  Co.  40,  b  ;  41,  a.  It  is  also  a 
rule  of  the  common  law,  that  a  condition  cannot  be  appor- 
tioned by  any  agreement  of  the  parties^  so  as  to  become 
void  as  to  one  part  of  the  land,  and  remain  in  force  as  to 
the  residue.  See  4  Co.  1 20,  a.  b.  But  it  seems  there 
may  be  an  apportionment  of  a  condition  by  act  of  law. 
Co.  Litt.  215,  a.  And  a  part  of  a  condition  may  be 
good,  though  another  part  is  void,  being  against  law.  lb* 
379,  b ;  and  see  202,  b.  n.  2. 

If  an  estate  be  granted  for  life  upon  condition,  and  the 
remainder  over,  the  entry  of  the  grantor  for  breach  of 
this  condition  will  defeat  the  remainder,  because  it  de- 
feats the  livery  by  which  it  was  created.  2  Danv.  Abr. 
123;  1  Wood! 8  Conv.  13.  But  there  may  be  a  condi- 
tion of  re-entry  which  will  not  defeat  the  estate  of  the 
grantee.  As  where  it  i&  not  a  general  condition  of  re* 
entry  for  non-payment  of  rent ;  but  the  condition  is  only 
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that  if  the  rent  is  not  paid,  the  grantor  shall  re-enter  aiid 
hold  until  the  rent  is  satisfied,  By  such  an  entry,  the 
grantor  would  gain  no  estate  of  freehold,  but  only  an  in- 
terest, by  agreement,  to  take  the  profits  in  the  nature  of 
a  distress.    LUt.  ^  327. 

With  respect  to  the  demand  of  rent,  in  addition  [29] 
to  what  has  been  ah*eady  stated,  it  may  be  proper 
to  observe,  that  the  demand  must  not  only  be  upon  the 
land,  (unless  some  other  place  of  payment  is  appointed,) 
but  at  the  most  notorious  and  public  place.  If  there  is 
a  house,  it  should  be  demanded  at  the  front  door  of  the 
house ;  and  a  demand  at  the  back  door  would  be  a  void 
demand.  K  there  is  no  house,  or  other  building,  it 
should  be  at  the  gaie,  or  most  public  entrance  upon  the 
land.  But  it  is  not  necessary  to  enter  the  house  or  come 
upon  the  land  The  demand  must  also  be  so  long  before 
sunset  of  the  day  of  payment,  as  to  allow  reasonable 
time  to  coxmt  the  money.  Co.  Litt.  200,  a.  And  if 
more  than  one  quarter's  rent,  or  one  year's  rent  is  due, 
it  seems  that  only  the  last  should  be  demanded,  by  him 
who  would  enter  for  non-payment  Pot  the  neglect  to 
demand  the  former  was  a  waiver  of  the  condition  as  to 
that.    LiL  Com.  137;  1  Wood^s  Conv.  12. 

Sect.  XIII.  The  common  law,  in  order  to  guard 
against  the  evil  of  maintenance,  did  not  allow  any  per- 
son who  had  been  disseised  of  real  property,  to  convey 
his  right  to  another,  until  he  had  regained  the  seisin. 
But  he  might  relinquish  it  by  a  release  to  the  dis- 
seisor ;  for  that  would  rather  prevent,  than  encour-  [30] 
age  litigation.  And  this  necessity  of  a  seisin,  to 
enable  the  owner  to  transfer  his  property,  applied  not 
only  to  a  conveyance  of  it  in  his  life  time,  but  also  to 
the  transmission  of  it  by  devise  or  descent  at  his  death. 
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L  Where  the  conveyance  was  by  feoffment j  if  the 
owner  had  been  disseised,  but  had  not  lost  his  right  of 
entry,  the  act  of  entering  to  make  the  feofiment  had 
the  effect  of  revesting  the  seisin,  which  he  was  capable 
of  instantly  transferring  to  the  feoffee.  But  while  he 
was  deprived  of  the  seisin,  and  had  only  a  right  of  entry 
or  action,  that  right  could  not  be  assigned  to  a  pur- 
chaser. Co.  Litt.  266,  a.  Therefore,  if  the  convey- 
ance should  be  by  bargain  and  sale,  or  lease  and  release, 
and  the  owner  had  been  disseised,  these  conveyances 
would  be  inoperative,  if  made  while  the  disseisin  con- 
tinued. Consequently  it  became  necessary  for  the  dis- 
seisee first  to  enter :  and  then  he  might  execute  the 
lease,  or  bargain  and  sale,  with  effect  But  the  more 
usual  practice  was  to  enter  upon  the  land,  and  there  to 
seal  and  deliver  the  conveyance.  See  5  Burr.  2830, 
Beck  vs.  Phillips  ;  Run.  on  Eject.  145. 

[As  it  is  highly  important  that  the  student  should  have 
correct  views  of  the  authority  or  power  of  the  disseisor 
and  disseisee,  in  relation  to  the  subject  matter  of  the  dis- 
seisin, it  may  be  useful  to  consider  a  little  more  distinctly 
the  situation  of  each  m  this  respect,  and  in  several  par- 
ticulars to  contrast  the  one  with  the  other.  The  charac- 
ters of  disseisor  and  disseisee  may  be  said  to  exist,  or 
to  be  applicable  to  the  partieSj  only  so  long  as  the  dis- 
seism  contmues  in  force.  The  seisin  is  in  the  disseisor, 
and  out  of  the  disseisee  by  the  same  act,  and  at  the 
same  moment ;  since  the  acquisition  of  it  by  the  former, 
is  the  loss  of  it  by  the  latter.  For  where  there  are  con- 
flicting claims  and  titles,  the  seisin  cannot  be  in  both  of 
the  parties ;  and  the  disseisee  becomes,  by  the  disseisin, 
incapable  of  exercising  most  of  the  powers  or  acts  of 
ownership. 
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During  the  disseisb,  the  disseisor  may  grant  a  lease 
to  operate  on  his  estate  or  interest,  until  it  is  defeated : 
but  the  disseisee  cannot  grant  a  lease,  that  can  operate 
in  any  other  way  than  by  estoppel^  to  prevent  his  clsdm- 
ing  the  land  against  the  lessee.  If  the  disseisee  make 
and  deliver  a  lease,  and  after  he  has  entered  upon  the 
land  and  restored  the  seism,  he  make  a  second  delivery, 
it  would  not  give  effect  to  the  lease,  because  it  was 
inoperative  at  its  inception,  and  the  second  delivery  of  it 
was  a  nullity.  It  seems,  however,  that  if  the  first  de- 
livery had  been  as  an  escrow,  to  be  finally  delivered  after 
the  entry,  it  might  have  been  good.  Co.  LitU  48,  b. 
But  this  is  denied  by  Mr.  Preston  ;  Abst  vol.  2.  p.  400. 
See  2  BefnM.  81  ;  2  RoU^Jtbr.  25.  The  disseisor  may 
make  a  charge  upon  the  land  by  way  of  rent,  or  grant 
of  an  annuity,  to  continue  until  his  title  shall  be  defeated ; 
and  if  the  disseisee  confirm  the  grant,  he  cannot  avoid  it, 
after  his  re-entry.  But  if,  instead  of  a  confirmation,  the 
disseisee  had  released  to  the  grantee  of  the  annuity,  a 
re-entry  would  have  defeated  it.  Co.  LUt.  300,  a.  The 
disseisee,  on  the  other  hand,  can  make  no  vaUd  charge, 
to  take  effect  at  law,  even  after  his  seisin  shall  be  restor- 
ed. Perk.  §  66.  As  the  disseisor  has  the  fi-eehold,  he 
may  endow  a  woman  who  is  entitled  to  dower,  and  it 
will  be  valid,  since  she  could  demand  dower  of  no  one 
else,  while  he  was  seised  of  the  freehold.  But  a  dis- 
seisee cannot  endow  a  woman  entitled  to  dower,  even 
as  against  himself ;  though  nothing  in  the  law  is  more 
favoured  than  dower.  Perk.  §  426.  So  a  disseisor  may 
be  a  releasee  of  a  rights  or  of  a  title  of  entry,  from  the 
disseisee,  or  from  any  other  person,  because  he  has  the 
seisin  or  estate.  But  a  disseisee  cannot  be  a  releasee  of 
a  rent  charge,  because  he  has  no  seism  or  estate,  in 
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which  the  rent  can  be  extinguished.   LUL  ^  466 ;  Perk. 
^  694 

As  a  deed  of  feoffment,  by  the  ancient  law,  did  not 
pass  any  estate  until  livery  of  seisin  was  made ;  if  a  dis- 
seisee make  a  deed  of  feoffment,  and  a  letter  of  attor- 
ney to  enter  and  take  possession,  and  then  to  make  liv- 
ery secundum  farmam  cartiBy  it  is  a  good  feoffment  Co. 
LUL  48,  b. 

But  if  the  disseisor  and  disseisee  should  join  in  a  feoff- 
ment or  lease,  it  would  be  the  feofiment  or  lease  of  the 
disseisor  ;  though  if  the  disseisee  had  entered,  (while  his 
entry  was  lawful,)  and  then  made  the  feoffment  or  lease, 
it  would  then  have  proceeded  from  him.  Perk.  ^  218. 
By  disseisin  an  estate  is  acquired,  which  will  be  assets  de- 
scendible to  the  heir  of  the  disseisor ;  but  the  right  or 
title  of  entry  of  the  disseisee  will  not  be  assets  in  the  hands 
of  his  heu*,  until  the  seisin  shall  be  restored.  6  Co.  68, 
a.  While  the  disseisor  contmues  in  the  seisin,  he  may 
devise  the  estate :  but  it  seems  that  neither  the  right  of 
entry  of  the  disseisee,  nor  his  right  of  action  to  recover 
lands  of  which  he  has  been  disseised,  is,  under  any  cir^ 
cumstanceSf  devisable.  8  East,  662,  Goodright  vs.  For- 
rester. Finally,  the  disseisor  is  tenant  of  the  freehold, 
and  he  only  is  the  person  to  be  sued  in  a  real  action  for 
the  recovery  of  the  land,  and  not  the  disseisee ;  so  that 
a  part  of  the  doctrine  of  lord  Mansfield^  in  Taylor  vs.. 
Horde,  1  Burr.  60,  should  be  adopted  with  caution. 
Perhaps  it  would  not  be  too  much  to  say,  with  regard 
to  that  case,  that  the  correct  legal  doctrine  is  to  be  found 
in  the  argument  of  Mr.  Knowler,  rather  than  in  the  opin- 
ion of  the  court.  See  1  Taunt.  678,  Goodright  vs.  For^ 
rester  ;  Co.  Litt.  330,  b.  n.  1. 
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Where  two  persons  entered  as  tenants  in  common 
into  lands,  under  a  deed,  which,  being  defectively  exe- 
cuted, did  not  pass  the  estate,  it  was  held  that  their  oc- 
cupancy, being  open  and  actual,  was  a  disseisin  of  the 
grantor.  And  a  creditor  of  one  of  the  tenants  in  com- 
mon, havmg  levied  his  execution  on  a  moiety  of  the 
land,  the  original  owner  could  not  defeat  the  levy,  by 
making  a  deed  of  the  whole  land  to  another  person,  with- 
out first  avoiding  the  disseisin  by  a  re-entry,  or  by  judg- 
ment of  law.  4  GreenL  1 6,  Gookin  vs.  Whittier.  But 
the  tenant's  holding  over  after  the  expiration  of  his  term, 
paybg  rent  to  a  stranger,  and  refusing  to  quit  upon  the 
request  of  the  agent  of  the  lessor,  was  held  not  to  be 
such  a  disseisin  of  the  lessor,  as  to  defeat  the  operation 
of  his  deed,  by  which  he  undertook  to  convey  the  prem- 
ises to  a  third  person.  3  Ch^eenL  188,  Porter  vs.  Hani' 
mond. 

In  the  case  of  land  mortgaged,  if  a  stranger,  by  taking 
possession  of  it,  disseises  the  mortgagor,  it  is  a  disseisin 
of  the  mortgagee  also ;  and  so  long  as  the  disseisor  con- 
tinues in  possession,  the  mortgagee  cannot  convey  his 
interest  in  the  land  by  his  deed,  without  Jirst  making  an 
entry.  But  the  disseisin  of  the  mortgagee  will  be  deem- 
ed to  extend  ("where  the  disseisor  has  erected  buildings 
upon  the  land,)  no  further  than  the  land  is  covered  by 
buildings,  or  is  otherwise  in  the  actual  and  exclusive  pos- 
session of  the  disseisor,  or  his  tenants.  8  Pick.  R.  272^ 
Poignard  vs.  Smith.'] 

Where  the  tenant  in  a  real  action  pleads  in  bar  the 
deed  of  the  demandant  to  a  stranger ;   if  at  the  time 
the  deed  was  executed,  the  grantor  was  disseis- 
ed, he  may  reply  to  such  plea,  that  nothing  passed   [31] 
by  the  deed.    For  he  who  is  entided  to  recover, 
is  not  barred  by  the  execution  of  a  deed,  purportmg  to 
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be  a  conveyance  of  the  demanded  premises,  but  by 
which  his  right  did  not  pass ;  unless  it  be  by  way  of 
estoppel  between  the  parties  to  the  deed.  6  Mass.  R. 
418,421,  Wolcot  vs.  Knight ;  14  Mass.  R.  200,  Knox 
vs.  Kellock  ;  1  Johns.  R.  163  ;  ib.  159  ;  5  Johns.  489  ; 
2  Day,  151. 

[The  subject  of  estoppels  derived  from  a  warranty 
of  lands  has  been  already  briefly  noticed,  p.  1 0.  A  few 
remarks  will  here  be  added  respecting  estoppels  which 
arise  from  conveyances,  recitals,  acceptances,  and  re- 
cords. And  in  the  first  place,  from  the  solemnity  of  a 
feoffment^  which  necessarily  transferred  the  fee  simple 
from  the  feoffor  to  the  feoffee,  by  right  or  by  wrong,  the 
feoffor  was  never  allowed  to  make  any  claim  to  the 
estate,  though  he  had  acquired  a  title  to  it  from  a  stran- 
ger after  the  feoffment.  Co.  Litt.  352,  a.  But  at  the 
common  law,  a  naked  grant,  release,  or  confirmation,  did 
not,  in  a  court  of  law,  amount  to  an  estoppel.  For  no 
title  not  in  esse  will  pass  by  a  deed,  unless  it  contain  a 
warranty.     14  Johns.  R.  193,  MCracMn  vs.  Wright. 

But  where  a  person  makes  a  conveyance  of  land,  in 
which  he  has  no  interest  at  the  time,  but  afterward  ac- 
quires a  title  to  the  land,  he  will  be  estopped  from  claim- 
ing it,  in  opposition  to  his  deed,  either  against  his  gran- 
tee, or  any  person  deriving  title  under  him.  12  Johns. 
iJ.  201,  Jackson^  ex  dem.  Danforth  vs.  Murray  ;  13  Johns. 
316,  Stevens  vs.  Stevens  ;  5  Day,  88,  Coe.  vs.  Talcot. 
A  deed  of  partition  operates  as  an  estoppel,  between 
the  parties,  and  all  persons  claiming  under  them.  3 
Johns.  12. 33 1 ,  Jackson,  ex  dem.  Ostrander  vs.  Hasbrouck. 

With  respect  to  a  recital,  it  is  said  by  lord  Coke,  that 
it  doth  not  conclude,  because  it  is  no  direct  affirmation. 
Co.  Litt.  352,  b.  And  to  the  same  effect  it  is  affirmed 
by  Finch,  that  recitals  shall  not  make  an  estoppel,  for 
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they  are  not  material.  Finches  LaWy  33.  But  the  more 
modern  doctrine  is  certainly  different.  1  Rolls  Ahr. 
872 ;  Com.  D.  Estoppel,  ^.  2 ;  17  Mass.  R.  601,  Bean 
vs.  Parker  S^  al.  A  recital  in  a  will  is  held  to  be  an 
estoppel  to  parties  claiming  under  the  will.  3  Johns. 
Cas.  1 74,  Denn  vs.  ComeU. 

An  acceptance  of  an  estate  may  estop  the  parties  to 
whom  it  is  made ;  as  where  a  husband  makes  a  feoff- 
ment of  the  land  of  his  wife,  and  takes  back  an  estate 
to  himself  and  his  wife  for  life,  by  which  the  wife  is  re- 
mitted :  yet  in  an  action  of  waste  brought  against  the 
husband  and  wife  he  is  estopped  to  shew  such  remitter. 
Litt.  ^  666,  7.  So  a  lessor  is  in  many  cases  estopped 
by  acceptance  of  rent  Co.  Litt.  352,  a.  If  a  man  ac- 
cept a  lease  by  indenture  of  his  own  lands,  paying  rent, 
he  is  estopped  to  deny  the  interest  of  the  lessor.  But 
if  he  takes  a  lease  of  the  herbage  of  his  own  lands,  it 
Seems  he  is  not  thereby  estopped.  Co.  Litt.  47,  b. 
And  although  the  lease  does  not  enure  by  way  of  estop- 
pel,  yet  it  is  generally  true,  that  the  tenant  will  not  be 
allowed  to  dispute  his  landlord's  title  in  an  action  of  cov* 
enant    3  T.  R.  14,  Doe  vs.  Porter. 

Matters  of  record,  enumerated  by  lord  Coke,  by  which 
a  man  may  be  estopped,  are  letters  patent,  fines,  recov- 
eries, pleadings,  taking  a  continuance,  confession,  im- 
parlance, warrant  of  attorney,  admittance,  &c.  Co. 
LUt.  352,  a.] 

2.  To  give  effect  to  the  devise  of  real  property,  it  is 
necessary  that  the  testator  should  not  only  be  seised,  at 
the  time  of  executing  his  will,  but  he  must  continue 
seised  until  the  time  of  his  death.  If,  after  devising 
lands,  the  testator  is  disseised,  and  dies  without  entering 
upon  them,  the  devise  becomes  void.  Therefore  in  an 
action  brought  by  the  devisee,  it  is  said  to  be  a  good 
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plea  that  the  devisor  did  not  die  seised.  See  Bro.  Mr. 
Devise  J  pL  15;  11  Mod.  1 28,  Bunker  vs.  Cook  ;  Cotcp. 
i05f  Hogan  Ys.  Jackson ;  10  Mass.  R.  131,  Poor  vs. 
RoUnson;  8  Ves.  282.  But  if  the  devisor  re-enters^ 
the  devise  agam  becomes  valid ;  for  after  the  re-entry^ 
the  disseisee  is  considered  as  never  having  been  dis* 
seised.  4  Burr.  1961,  Roe^  ex  dem.  J^Toden  vs.  Griffits. 
If  a  testator,  after  he  is  disseised,  devise  all  his  right  to 
the  disseisor,  it  seems  that  such  a  devise  is  not  inopera* 
tive,  but  may  take  effect  as  a  release.  10  Mass. 
R.  131.  Where  a  conveyance  of  land  was  ob-  [32] 
tained  hy  fraud  and  imposition^  and  the  deed  was 
afterwards  acknowledged  and  recorded,  it  was  held  not  to 
amount  to  such  a  disseisin,  as  disabled  the  grantor  to  pass 
the  estate,  by  a  will  previously  executed.  15  Mass.  iL 
113,  Smthunck  vs.  Jordan.  Jl  republication  of  a  will,  con* 
taining  a  general  devise  of  all  the  lands  of  which  the  tes* 
tator  shall  die  seised,  may  pass  after  acquired  lands.  But 
It  seems  that  such  republication,  to  give  it  that  effect,  must 
be  made  with  the  same  solemnities  as  the  original  wilL 
9  Johns.  312,  Jackson^  ex  dem.  Rogers  8f  als.  vs.  Potter. 

[It  seems  to  have  been  formerly  imderstood  that  con* 
tingent  or  executory  interests  in  lands  were  not  devisa- 
ble. But  in  modem  times  a  different  doctrine  has  been 
adopted ;  and  it  is  now  held  that  a  possibility,  coujded 
with  an  interest,  is  devisable.  1  H.  Bl.  30 ;  3  7.  i?.  88, 
Jones  Sf  at.  vs.  Roe,  lessee.  But  a  mere  right  of  entry, 
(and  a  fortiori^  a  right  of  action  to  recover  land,)  can- 
not be  devised.  Goodright  vs.  Forrester,  8  East,  662  ; 
1  Taunt.  578,  S.  C] 

3.  The  rule  of  law,  as  to  the  transmission  of  title  by 
descent,  is  Imefly  expressed  in  the  maxim  of  Meta,  seisi- 
na  facit  stipitem.  It  is  thus  stated  by  lord  Coke.  **  A 
man  that  claimeth  as  heir  in  fee  simple  to  any  man  by 
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descent,  must  make  himself  heir  to  him,  that  was  last 
seised  of  the  actual  freehold  and  inheritance."    Co.  Litt. 
1  ly  b.    And  lord  HaJe  remarks,  that  the  last  actual  seisit^ 
in  any  ancestor,  makes  him  as  it  were  the  root  of  the 
descent,  equally,  to  many  intents,  as  if  he  had  been  a 
purchaser ;  and  therefore  he  who  cannot  derive  his  suc- 
cession from  him  who  was  last  actually  seisedj  shall  not 
inherit    lEst.  Com.  Law,  c.  11,  p.  267.    And  generally,, 
he  who  acquires  an  estate  in  lands  by  descent, 
(which  before  entry  gives  him  only  a  seisin  in  hwy)  [33] 
must  gain  a  seisin  in  fact^  or  actual  seisin,  before 
he  can  transmit  such  lands  to  his  heir.     Co.  Litt.  11,  b.; 
15,  a. ;    [2  Prest.  Jlbst.  440.]     But  where  the  ancestor 
acquires  the  estate  by  purchascy  that  is  by  his  own  act, 
there  is  some  relaxation  of  the  strictness  of  the  rule. " 
And  several  cases  are  mentioned,  in  which  he  is  allowed 
to  transmit  to  his  heirs  an  estate  of  which  he  was  never 
aekudly  seised ;  as  where  one  party  dies,  after  an  ex- 
change, but  without  having  entered.     See  1  Co.  98,  b. ; 
Ootse,  Tit.  29,  ch.  3,  ^  8. 

The  rule  of  the  common  law  upon  this  subject  is 
adopted  in  Massachusetts ;  and,  with  some  modifica- 
tions by  statute  or  usage,  in  several  of  the  other  states. 
It  has  been  considered,  however,  that  the  situation  of 
lands,  in  the  unsettled  parts  of  this  country,  made  it  ne- 
cessary to  apply  with  some  limitation,  the  rule,  which 
in  England  requires  a  seisin  in  fact,  in  order  to  trans- 
mit real  property  by  descent.  And  it  has  been  deem- 
ed no  departure  from  the  spirit  and  substance  of  the 
English  law,  to  consider  the  ownership  of  wild  and  va- 
cant lands  equivalent  to  an  acttuil  seisin.  1 4  Johns.  406^ 
Jackson  vs.  Howe.  The  same  principle  has  also  been 
applied  to  another  analogous  case  ;  and  the  ovniership 
of  wild  and  uncultivated  land  by  the  wife,  has  been 
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held  a  sufficient  seisin  in  her,  to  entitle  the  hus-   [34] 
band  to  be  tenant  by  the  curtesy.    8  Johns.  269, 
Jackson  vs.  Sellick.     Jnd  see  1   Munf.  1 62,   Clay  vs. 
White  ;  3  Munf.  285,  Davis  8f  wife  vs.  Martin. 

In  Connecticut,  the  maxim  seisinafacit  stipiteniy  it  is 
said,  is  wholly  disregarded.  And  the  practice  has  al- 
ways been,  that  upon  the  death  of  an  ancestor,  the  de- 
scent was  cast  upon  his  heir,  without  any  regard  to  the 
fact  of  an  actual  seisin  by  such  ancestor ;  and  the  right 
of  such  heir  to  the  real  property  of  the  intestate,  has 
always  been  considered  the  same,  as  his  right  to  the 
personal  property.  3  Day,  210,  HUlhouse  vs.  Chester  ; 
4  Day^  306,  Rush  vs.  Bradley. 

Sect.  XIV.  By  the  law  of  Massachusetts,  mortgages 
^  are  foreclosed  by  entry  upon  the  mortgaged  premises, 
taking  actual  possession  thereof,  and  continuing  such 
possession  three  years,  without  any  decree  of  foreclo- 
sure, or  other  judicial  act.  The  entry  must  be  (tfterxon" 
diiion  broken,  and  either  **  by  process  of  law,"  that  is, 
under  a  judgment  of  a  court  of  law,  "  or  by  open  and 
peaceable  entry,  made  in  the  presence  of  two  witnes- 
ses." Mass.  Stat.  1786,  ch.  22,  ^  2 ;  1798,  ch.  77,  §  1. 
The  manifest  design  of  the  legislature,  in  allowing  an 
entry  to  be  made  without  a  suit  at  law,  is  to  save  the 
mortgagor,  who  is  willing  to  yield  the  possession 
to  his  mortgagee,  the  expense  which  would  be  oc-  [36] 
casioned  by  a  suit  The  entry  must  be  open  and 
peaceabkf  and  actual  possession  must  be  taken.  It  seems, 
therefore,  that  it  cannot  avail  the  mortgagee,  if  it  is  made 
forcibly,  without  the  consenlj  or  at  least  against  the  will, 
of  the  mortgagor  or  his  assignee :  and  that  where  the 
entry  is  opposed  or  resisted  by  the  mortgagor,  the  mort- 
gagee must  resort  to  his  action. 
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[But  it  is  not  necessary  that  the  mortgagee  should 
make  a  declaration  of  the  purpose  for  ifvhich  he  enters,  or 
that  he  should  have  his  deed  with  him.  It  is  sufficient  if 
the  mortgagor  has  notice  of  the  entry,  and  that  it  was 
made  on  account  of  the  non-performance  of  the  condi- 
tion. And  possession  may  be  delivered  by  an  agent  of 
the  mortgagor,  at  his  request,  without  any  written  au- 
thority. 4  Pick.  R.  468,  Skinner  §•  aL  vs.  Brewer.  If 
the  mortgagee  make  an  entry  in  pais,  pending  an  action 
on  the  mortgage,  and,  after  obtaining  judgment,  enter 
under  a  writ  of  possession,  the  last  entry  will  be  deemed 
a  waiver  of  the  right  to  foreclose  by  virtue  of  the  first 
entry.     5  Pick.  R.  418,  Fay  vs.  Valentine.^ 

The  object  intended  by  the  law  is,  that  the  mortgagor 
or  his  assignee  may  have  notice  when  the  three  years 
will  commence,  at  the  end  of  which  his  right  to  redeem 
will  cease.  If  therefore  the  entry  is  without  his  knowl- 
edge, though  in  the  presence  of  two  witnesses,  it  will 
not  avail,  unless  it  is  followed  by  continued  possession. 
17  Mass.  R.  429,  Thayer  vs.  Smith.  And  see  7  Pick. 
R.  29,  Hadky  8f  ux.  vs.  Houghton. 

After  the  making  of  a  mortgage,  the  mortgagee  has 
immediately  the  same  right  to  enter,  (with  or  without 
judgment  and  execution  upon  a  writ  of  entry,)  that  he 
would  have  if  the  conveyance  were  absolute.  [And 
where  the  entry  is  before  the  condition  is  broken^  it  is  not 
necessary  to  the  validity  of  the  entry  of  the  mortgagee, 
that  the  mortgagor  or  his  assignee  should  have  notice  of 
it,  4  Pick.  R.  2\6,  Reed  vs.  Da/^is  8f  a/.]  But  the 
mortgagee  thus  entering  must  account  for  the  rents  and 
profits,  if  the  mortgagor  should  perform  the  condition,  or, 
after  the  breach  of  it,  should  redeem  the  estate.  And 
upon  the  performance  of  the  condition,  the  title  of  the 
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mortgagee  becomes  absolutely  void,  so  that  the  mortgagor 
may  enter  upon  the  estate^  or  recover  it  by  suit  at  law. 

But  if  after  the  mortgagee  has  obtained  pos- 
session, the  condition  is  broken,  the  three  years  [36] 
do  not  commence  immediately,  without  notice  to 
the  mortgagor.  If  the  mortgagee  thus  in  possession, 
after  condition  broken,  would  foreclose  the  mortgagor's 
right  of  redemption ;  (as  he  now  can  make  no  entry,)  he 
must  give  notice  to  the  mortgagor,  that  from  henceforth 
he  shall  hold  the  possession  ybr  the  purpose  of  foreclos- 
ing :  and  from  the  time  of  such  notice  the  three  years 
will  commence.  2  Mass.  R.  496,  Erskine  vs.  Totwi- 
send;  3  Mass.  R.  166,  JVewal  8f  al  vs.  Wright. 

[If  there  are  several  conditions  in  a  mortgage,  as  where 
the  debt  is  payable  by  instalments,  and  the  mortgagee 
enters  for  non-payment  of  the  first  instalment,  the  other 
conditions  not  having  been  broken,  the  mortgagor  may 
prevent  a  foreclosure  by  tendering  payment  of  so  much 
as  has  become  due  and  payable :  and  upon  a  bill  to  re* 
deem,  he  will  have  a  decree  for  possession,  unless  the 
mortgagee  shall  set  up  his  general  right  under  the  mort- 
gage, in  which  case  there  may  be  a  special  decree,  which 
shall  avoid  the  effect  of  the  entry  for  condition  broken, 
and  leave  the  mortgagee  in  possession  according  to  his 
legal  rights.    6  Pick.  R.  269,  Saunders  8f  al.  vs.  Frost."] 

So  if  a  lessee  in  possession  takes  a  mortgage  of  the 
demised  premises,  and  afterwards  the  condition  is  brok*- 
en,  he  shall  be  considered  as  holding  under  the  lease, 
while  he  continues  to  pay  rent,  and  until  he  shall  give 
notice  to  the  mortgagor  of  his  election  to  hold  under  the 
mortgage ;  or  at  least,  until  he  shall  do  some  act,  shewing 
an  intention  to  hold  under  the  mortgage,  as  refusing  to 
pay  rent    3  Mass.  R.  166, 166,  J\rewaU  Sf  al  vs.  Wright. 
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On  the  other  hand,  if  the  mortgagee  is  in  possession, 
after  the  condition  is  broken ;  or  if  a  tenant  in  posses^- 
sion  takes  an  assignment  of  a  mortgage  of  the  same 
premises,  after  the  condition  is  broken,  the  mortgagor, 
or  purchaser  of  the  equity  of  redemption,  to  secure  his 
rights,  fnay  elect  to  consider  him  in  claiming  to 
foreclosey  though  he  has  given  no  notice  that  he  [37] 
was  holding  for  that  purpose.  12  Mass.  /?.  619, 
Pomeray  vs.  Winship. 

[Where  the  legal  and  equitable  interests  in  the  mort- 
gaged property  become  united  in  the  mortgagee,  the 
mortgage  will  be  considered  as  subsisting,  or  not,  accord- 
ing to  the  intention  of  the  mortgagee,  actual  or  presum- 
ed. If  no  intention  is  indicated  by  any  act  of  the  mort- 
gagee, the  court  will  generally  consider  what  would  be 
most  for  his  interest.  If  it  appear  wholly  indifferent, 
the  charge  or  incumbrance  of  the  mortgage  may  be 
treated  as  merged.  3  Greenl.  260,  Freeman  vs.  Paul ; 
8  Pick.  R.  475,  Gibson  vs.  Orehore  ;  5  Pick.  R.  1 46,  same 
parties.^ 

It  seems  that  a  mortgagee  of  a  remainder  or  reversion 
may  have  the  same  remedy  by  entry,  as  well  as  by  ac- 
tion, as  the  mortgagee  of  an  estate  in  possession*  13 
Mass.  R.  429,  Penniman  vs.  HolHs.  Heirs,  as  such, 
have  not  any  title  or  interest  in  a  mortgage  to  their  an- 
cestor, that  will  enable  them  to  enters  or  maintain  an 
action  for  condition  broken.  16  Mass.  /?«  18,  Smith 
Sf  aL  vs.  Dyer.  Neither  can  a  cestui  que  trust  e^ter, 
or  maintain  an  action,  to  foreclose  a  mortgage  to  the 
trustee.    lb.  348,  Somes  vs.  Skinner, 

Though  the  mortgagee  has  an  undoubted  legal  right 
to  enter  before  condition  broken,  where  there  is  no  cov- 
enant or  proviso  to  the  contrary ;  yet  where  the  mort- 
gaged lands,  without  the  profits,  are  a  sufficient  pledge 
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for  the  debt  and  interest,  there  is  no  inducement  for  him 
to  enter  and  receive  the  rents  snd  profits,  for  which  he 
must  account.  [4  Pick.  R.  216,  Reed  vs.  Davis  Seal} 
And  if  a  mortgagee  should  be  guilty  of  any  (^[yyressian, 
m  entering  upon  the  mortgagor,  and  turning  him  out  of 
possession,  before  any  breach  of  the  condition  was  in- 
curred, he  would  undoubtedly  he  held  to  account  for  the 
utmost  that  could  be  made  from  the  profits  oi  tha 
[38]  estate,  though  it  might  exceed  what  he  had  actu- 
ally received  fix)m  it. 
Sect.  XV.  The  next  thing  to  be  considered,  is  the 
extent  of  the  seisin  acquired  or  lost,  by  the  several  acts 
which  have  been  mentioned.  And  it  is  a  general  prin- 
ciple, that  such  a  construction  is  to  be  put  upon  all  acts 
affecting  the  seisin  of  real  property,  as  is  most  in  Jur^ 
therance  of  right,  and  suppression  of  torong.  There- 
fore, when  a  man  is  once  seised  of  land,  his  seisin  is  pre- 
sumed to  continue,  until  a  disseisin  is  proved.  And 
where  he  is  already  seised,  or  by  his  entry  acquires  a 
seisin,  though  his  acts  are  confined  to  a  particular  part, 
he  is  deemed  to  be  seised  of  the  whok  parcel  to  which 
he  has  title :  for  entry  on  a  part  is  entry  on  the  whole* 
8  Cranch,  246,  246,  Green  vs.  Liter;  4  Mass.  R.  416, 
Kenmebeck  Purchase  vs.  springer. 

G€(neraUy,  where  a  person  is  found  in  the  possession 
of  land,  claimmg  it  as  his  own,  in  fee,  it  is  at  least  prima 
facte  evidence  of  ownership  and  seisin  of  the  inherit- 
ance. But  it  is  not  the  mere  fact  of  possession,  but 
the  dakn  of  ovmership  accofrq>amfing  the  possession, 
which  gives  this  legal  effect  to  the  acts  of  the  party. 
Possession,  of  itself,  evidences  only  present  occupancy 
by  right;  because  the  law  will  not  presume  a 
[39]  wrong.  But  such  a  possession,  it  is  to  be  remem- 
bered, is  as  consistent  with  an  estate  for  life,  or 
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years»  as  in  fee.  The  quality  and  extent,  therefore,  of 
the  interest  of  the  party  in  possession  may  be  deduced 
from  collateral  circumstances.  For  this  purpose,  both 
the  acts  and  declaratians  of  the  party,  while  in  posses- 
sion, may  be  proper  evidence ;  and  he  will  not  be  pre- 
sumed to  have  a  hi^er  tide  than  he  claims. 

[To  constitute  a  disseism,  the  possesi^on  of  the  dis- 
seisor must  have  been  adverse  to  the  title  of  the  true 
cwneTj  as  well  as  open,  notorious  and  exclusive.  And 
the  parol  declarations  of  a  person  in  possession  of  land  are 
admissible  to  show  the  character  and  intent  of  such  pos- 
session, not  being  within  the  statute  of  frauds.  2  Greenl. 
242,  Uttle  vs.  Libby.] 

On  the  other  hand,  if  he  is  m  under  title,  though 
ignorant  of  the  extent  of  his  right,  the  law  will  adjudge 
him  in  possession  according  to  that  right  For  a  mistake 
of  the  law  will  not  in  such  a  case  prejudice  the  rights 
of  the  party.  7  Wheat  105,  Ricard  vs.  Williams;  Litt. 
^  695 ;  [5  Greenl.  204.] 

If  there  is  a  concurrent  possession  of  lands,  the  seisin 
will  be  adjudged  to  be  in  him  who  has  the  right ;  for 
although  there  maybe  a  concurrent  possession,  there 
"  cannot  be  a  concurrent  seisin.  3  Mass.R.  215,  Langdon 
Ys.  Potter ;  10  Mass.  R.  146,  Codman  vs.  fVinslow. 
But  on  the  other  band,  where  (me  enters  unlawfully,  he 
does  not  acquire  a  seisin  beyond  his  actual  and  exchmve 
MCupaUon;  for  the  party  seised  can  no  farther  be  c<msid«* 
ered  as  ousted.  8  Cranchj  250,  Green  vs.  Liter  ;  4  Mass* 
R.  416 ;  [8  Pick.  R  272.]  Where  the  lands  are  uncul- 
tivated, to  constitute  a  disseisin  by  the  entry  and  occu- 
pancy of  the  land  by  a  party  not  claiming  titlcj  the 
occupation  must  be  of  such  a  nature  and  notoriety,  [40] 
that  the  owner  may  be  presumed  to  know  that  there 
is  a  possession  adverse  to  his  title.    The  causing  a  sur-> 
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vey,  and  marking  the  lines  of  such  lands,  by  one  who 
'  does  not  claim  tide,  is  not  a  disseisin  of  the  owner ; 

neither  is  the  occasional  cutting  of  the  grass.  4  Mats. 
A  416. 

Grenerally,  the  owner  of  lands  is  not  disseised  by  an 
entry  upon  them,  or  other  act  of  trespass,  of  which  he 
had  no  notice.  7  Mass.  i?.  381,  Pray  vs.  Pierce;  [3 
GreenL  316,  Robinson  vs.  SwettJ]  [A  disseisin  may 
however  be  effected  without  the  actttal  knowledge  of 
the  owner  of  the  land,  by  acts  of  notoriety,  as  by  en- 
closing the  land  with  a  fence,  or  by  erecting  buildings  on 
it ;  such  acts  being  necessarily  regarded  as  eonstructioe 
notice  to  all  the  world.  6  Pick.  R.  1 72,  Potgnard  vs. 
SmUh.Ji  Where  a  person  havmg  no  title,  enters  upon 
lands,  and  at  a  subsequent  period  commences  a  more 
visible,  permanent,  and  notorious  occupancy,  as  by  fenc- 
ing, or  the  like ;  in  favour  of  the  party  having  right,  he 
shall  be  deemed  Jto  be  disseised  by  the  second  entry,  and' 
not  by  the  first  1 0  Mass.  R.  93,  Brown  vs.  Porter  ; 
[6  Pick.  R.  131,  Brimmer  vs.  Proprietors  of  Long 
Wharf.} 

Sect.  XYI.  The  possession  or  entry  of  one  tenant 
in  common,  or  joint-tenant,  is  always  presumed  to  be 
in  mamtenance  of  the  right  of  all ;  and  he  shall  not  be 
presumed  to  intend  a  wrong  to  his  ^companions,  if  his 
acts  will  admit  of  any  other  construction.  [2  Presto 
Mst.  291.]  The  mere  pernancy  of  the  prcAts  by  one, 
,  shall  not  be  considered,  of  itself,  as  an  ouster.  5  Mass* 
R.  344,  Higbee  vs.  Rice. 

If  there  are  several  tenants  in  common,  who  are  co- 

heirs^  the  entry  of  one  will  not  be  deemed  adverse 

[41]  to  the  title  of  the  others,  without  the  strongest  ev^ 

idence  of  exclusive  claim  of  tide  to  the  whole  estate. 

[1  Pick.  J?.  114,  Shumway  vs.  Holbrooke] .  But  (me  heiv 
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Kiay  disseise  his  co-heirs,  and  hold  an  adverse  posses- 
sion c^ainst  them,  as  well  as  against  a  stranger.  An 
ouster  or  disseisin  is  not  generally  to  be  presumed,  from 
the  mere  fact  of  sole  possession*  But  it  may  be  proved 
by  such  possession,  if  accompanied  with  a  notorious  claim 
of  exduswe  right  to  the  property  in  question.  7  Wheat. 
120,  Ricard  vs.  fViUiams.   [3  GreenL  207,  Williams  vs. 

Qray.^ 

If  one  tenant  in  common  enter  into  the  actual  and 
exchmoe  possession  of  the  lands,  taking  the  whole  rents 
and  iHt>fits  to  his  own  use,  and  openly  asserting  his  own 
exclusive  property  in  the  lands,  denying  the  title  of  any 
other  person,  it  is  an  adverse  possession  by  him,  and 
those  daiming  under  him,  and  an  ouster  of  the  other 
tenants.  10  Mass.  R.  464,  Cw/rm^s  vs.  Wyinan; 
[  1  QreenL  89.]  So,  if  one  tenant  in  common  enter  mto 
the  whole  of  the  estate,  under  a  deed  duly  acknowl- 
edged tod  registered,  from  one  who  has  no  title,  it  is  an 
actual  disseisin  of  his  companions.  6  Mass.  R.  352, 
IBgbee  vs.  Rice  ;  [4  MasoUy  326,  Prescott  vs.  J^Tevers.  ] 

Sect.  XVIL  It  has  been  already  mentioned,  that 
where  the  lands  to  be  conveyed  were  in  different  coun- 
ties, it  was  necessary  to  make  livery  of  seisin  in 
each  county,  in  order  to  vest  the  seisin  m  the  feof-  [42] 
fee.  .dntey  ^  3.  The  same  rule  generally  holds 
with  regard  to  an  entry.  When  the  same  person  has 
dbseised  the  owner  of  lands  lying  in  different  counties, 
it  is  necessary,  in  order  to  revest  the  seisin,  to  make  an 
entry  in  each  county.  [Watk.  L.  D.  61.]  But  if  the 
lands  are  all  in  the  same  county,  the  entry  on  one  tract, 
in  the  name  of  the  whole,  is  sufficient ;  unless  the  dis- 
seisin was  of  several  distinct  parcels,  by  several  persons ; 
for  m  this  case  there  must  be  an  entry  into  each  parcel 
8  Oramhy  250,  Qreen  vs.  lAter  8f  al 
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The  general  rule  of  law  is,  that  the  entry,  to  rerest 
the  freehold  or  mheritance,  should  correspond  to  the 
remedy  which  the  same  party  might  have  by  action.  The 
consequence  is,  that  the  effect  of  an  entry  can  extend 
to  such  lands  only,  as  the  party  entering  could  have  de- 
manded in  the  same  writ  of  entry.  Co.  Litt  252,  b ; 
Co.  Law.  TV.  264. 

In  several  cases,  the  entry  of  one  person  may  enure 
to  the  use  of  another.  The  case  of  joint-tenants  and 
tenants  in  common  has  been  already  alluded  to ;  and 
there  are  other  cases  of  the  same  sort  The  hiusband 
may  enter  for  the  wife,  where  her  entry  is  lawful,  and  it 
will  revest  the  possession,  even  without  her  assent.  And 
if  one  enters  to  the  use  of  an  infant,  it  is  valid, 
[43]  before  any  assent  by  the  infant  1  Wood^s  Cono. 
8  ;  [Co.  Litt.  268,  a;  3  Pick.  R.  246.]  So  if  he 
enters  for/  a  person  of  full  age,  where  the  entry  is  lawful, 
it  will  revest  the  possession  before  any  agreement  Ibid. 
The  wife  also  may  enter  in  the  husband's  name,  and  if 
he  agrees  to  it  afterwards,  it  is  the  same  as  an  entry  by 
himself.  Op.  Eliz.  72.  And  many  other  cases  of  the 
like  kind  may  be  found  in  the  books.  Vin.  Abr.  Entry, 
C,  D,  P  ;  1  WoocPs  Com.  7,  8,  9 ;  [Waik.  L.D.66i 
I  Sound.  319,  n.  1.] 

Sect.  XYIII.  Several  acts  have  been  noticed  in  the 
course  of  the  preceding  remarks,  which,  in  favour  of 
him  who  had  a  legal  right  to  enter,  have  been  deemed 
sufficient  in  law,  to  avail  him  s^  an  actual  entry.  But 
some  further  observations  upon  the  subject  may  be  use- 
ful to  the  student. 

With  regard  to  an  entry,  as  well  as  an  ouster,  the  in- 
tent generally  determines  the  character,  and  consequent- 
ly the  effect  of  the  act ;  according  to  the  maxim  of  lord 
Coke,  affectio  tua  nomen  impcmt  operi  tw*     Co.  LUt^ 
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49,  b ;  [3  Greenl.  316.]  The- intent  may  sometimes  ap- 
pear from  the  act ;  at  other  times  only  from  the  declar- 
ations of  the  party :  but  when  both  are  taken  into  view, 
it  will  be  still  more  manifest.     Co.  Litt.  245,  b. 

The  mere  act  of  going  upon  the  land,  or  entering  the 
house,  will  not  always  constitute  a  legal  entry,  sufficient 
to  vest  the  actual  seism  in  him  who  has  the  right 
Thus  where  the  disseisee,  at  the  request  of  the  [44] 
disseisor,  went  into  his  cellar  to  see  the  antiquity  of 
it ;  this  was  adjudged  to  be  no  entry  by  the  disseisee. 
Phwd.  92,  93.  So  if  one  is  invited  to  dine  at  a  house  to 
which  he  makes  claim,  his  going  into  the  house  for  that 
purpose  shall  not*  be  deemed  an  entry,  to  vest  the  pos- 
session in  him,  though  he  has  the  right.  Co.  Litt  368, 
a ;  [  Watk.  L.  D.  63.]  And  where  the  demandant  went 
into  the  house*  with  a  jury,  on  a  view,  it  was  held  to  be 
no  entry ;  for  in  order  to  constitute  a  legal  entry,  the  par- 
ty must  go  upon  the  premises  with  that  intent.  Plowd.  93. 

But  where  the  act  is  done  with  an  intention  to  enter, 
it  will  generally  be  sufficient  to  go  upon  any  part  of  the 
land.  If  there  is  a  house  upon  the  land,  an  entry  into 
the  house  to  which  the  land  appertains,  with  a  claim  of 
the  whole,  is  a  good  entry  to  revest  the  seisin  of  the 
land,  as  well  as  the  house.  But  it  is  said,  that  if  it  be 
merely  an  entry  into  the  house,  claiming  the  house  only, 
it  will  not  avail  as  to  the  land.  1  Lill.  Abr.  515.  Where 
a  person  attempts  to  make  an  entry,  and  in  the  act  of 
entering  is  resisted,  (as  where  one  is  entering  by  the 
window,  and  only  a  part  of  his  body  being  within  the 
house,  he  is  dragged  out  by  the  heels,)  it  is  a  sufficient 
entry.     Waik.  L.  D.  61 ;  Bro.  Seisin,  20,  23. 

In  the  case  of  a  lease  for  years,  it  is  generally   [45] 
necessary  that  the  lessee  should  enter,  in  order 
to  acquire  the  possession,  so  as  to  be  capable  of  receiv- 
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ing  a  release,  or  maintaining  an  action  of  trespass.  But 
this  must  be  understood  as  applying  only  to  leases  at 
the  common  law :  for  a  lease  by  bargain  and  sale,  or  by 
way  of  use,  is  completely  executed  by  the  statute  of 
uses,  without  an  actual  entry.  [See  2  PresU  Jlbst  298.] 
If  the  lessor  die  before  the  entry  of  the  lessee,  he  may 
still  enter  afterwards.  And  if  the  lessee  die  before  en- 
try, his  executor  or  admmistrator  may  enter*  So  if  the 
lease  is  made  to  two  or  more,  the  death  of  one  does  not 
prevent  the  entry  of  the  others.     Co.  Litt  246,  su 

As  to  the  ceremony  of  making  an  entry,  it  is  usually 
the  same,  whatever  may  be  the  purpose  for  which  it  is 
made.  The  common  direction  is,  that  if  it  be  a  house, 
and  the  door  is  open,  the  party  entering  should  go 
into  the  house,  and  say,  /  here  enter  and  take  possession 
of  this  house.  If  the  door  is  shut,  he  should  place  his 
foot  upon  the  ground-sill,  or  against  the  door,  and  make 
the  same  declaration.  And  where  the  entry  is  to  be 
made  upon  land,  the  person  who  makes  the  entry  may 
go  upon  any  part  of  the  land,  declaring  the  purpose  for 
which  he  enters  as  before.  See  t  LilL  Abr.  515.  If 
the  party  enters  as  attorney  or  agent  to  some  other 
[46]  person,  he  should  declare  in  whose  behalf^  or  to 
whose  use,  he  makes  the  entry. 

[But  where  there  is  no  person  upon  the  land,  claiming 
it  by  adverse  title,  the  mere  entry  by  the  attorney  or 
agent,  for  the  purpose  of  taking  possession,  or  makmg 
claim  to  it,  is  sufficient  without  any  declaration  of  the  pur- 
pose for  which  he  enters,  or  of  his  authority.  For  such 
a  declaration  would  be  nugatory ;  et  lex  non  cogit  ad 
vana  seu  inutilia.    4  Pick.  R.  160,  Tolman  vs.  Emerson.} 

Care  should  always  be  taken  to  make  the  entry  in 
the  presence  of  at  least  two  or  three  witnesses  of  unex- 
ceptionable character.     And  it  is  a  very  proper  and 
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prudent  precaution,  to  have  the  witnesses  put  their  sig- 
natures to  a  memorandum,  statmg  briefly  the  fact  and 
the  time  of  the  entry* 

Sect.  XIX.    The  fictitious  action  of  ejectment,  wherd 
adopted^  has  in  most  cases  superseded  the  necessity  of 
an  actual  entry  into  lands ;  the  **  confesHan?^  of  the  en* 
try  being  held,  agreeably  to  the  practice  of  the  English 
courts,  equivalent  to  such  entry.    Therefote^  generally, 
whenever  the  party  has  a  right  of  entry,  he  In  ay  main- 
tain an  ejectment,  but  not  otherwise.    The  principle,  as 
laid  down  by  lord  Mansfield^  is,  ."  that  where  an  entry 
is  necessary  to  compkte  the  landlord's  tithy  there  the 
confession  of  lease,  entry,  and  ouster  is  sufficient ;  but 
that  where  it  is  requisite,  in  order  to  rebut  the  defend- 
ant's title,  as  where  a  fine  is  to  be  avoided,  an  actual 
entry  must  be  made/'    Doug.  477,  Goodright  vs.  Cator^ 
But  incorporeal  hereditaments,  and  tilings  which  lie  iii 
grant,  can  neither  be  devested  nor  restored  by  entry^ 
[It  seems  requisite  therefore,  in  ordeT  to  give  to  the  heir 
such  a  seisin  of  this  kind  of  property,-  as  to  constitute^ 
him  the  stock  of  descent,  that  he  actually  receive  the 
rent  or  other  emolument.    For  although  a  seisin  in  law 
might  entitle  the  husband  to  be  tenant  by  the  curtesy  ^ 
yet  it  will  not  be  sufficient  to  turn  the  descent  mto  a) 
new  channel ; — ^but  an  actual  seisin  must  be  acquired^ 
fVatk.  L.  D.  77.] 

By  our  statute  of  limitations,  (in  conformity  to  ttie' 
EngTish  statute  of  21  Jac.  L  c.  16,)  no  entry  shall 
be  made  by  any  person  upon  any  lands,  unless  [47J 
within  twenty  years  after  his  right  shall  accrue ; 
with  certain  savings  in  favour  of  ify^ants,  femes  covert, 
persons  non  compos  mentis,  imprisoned,  or  beyond  sen. 
[And  it  seems  to  be  a  general  rule,  which  is  applied  to 
all  statutes  of  timitation,  that  after  the  statuta  has  once 
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commenced  to  run,  it  will  continue^  notwithstanding  any 
subsequent  inability  which  may  happen  to  arise.  See 
the  cases  collected  in  Com.  Dig.  (Datfs  ed.)  Temps.  (G. 

Where  there  is  a  descent  of  real  property  to  several 
persons  as  joint-tenants,  tenants  in  common,  or  co-par^ 
ceners,  only  those  who  are  subject  to  the  disability,  will 
be  entitled  to  the  benefit  of  the  saying  clause  in  the 
statute.  So  held  as  to  joint-tenants,  7  Crcmckj  156, 
MarsteUer  vs.  MP  Clean;  as  to  tenants  in  common,  5 
Dai/y  211,  Bryan  vs.  Hinman;  and  as  to  parceners,  2 
Taunt.  441,  Langdon  Sf  aL  vs.  Rawlstan;  4  Day^  310» 
Sanford  vs.  Button. 

The  statute  of  limitations  in  regard  to  an  entry  on 
lands,  does  not  begin  to  run  until  after  the  right  of  entry 
has  accrued.     So  that  where  a  feme  covert  dies  seised 
of  lands,  and  her  husband  becomes  tenant  by  the  cur- 
tesy, the  statute  does  not  begin  to  run  against  her  heirs, 
until  the  death  of  the  husband.    3  Conn.  R.  191,  Clark 
vs.  Vangkan.      Vide  3  Binn.  374,  Hall  vs.  Vandegriji. 
As  a  remainder-man  or  reversioner  cannot  make  an  ef- 
fectual entry  diuing  the  continuance  of  the  particular 
estate,  the  statute,  as  to  them,  does  not  commence  run- 
ning, until  such  particular  estate  is  determined.      15 
Mass.  /?.  471,  WaUingford  vs.  Heart;  and  see  4  Johns. 
R.  390.     It  may  be  proper  to  add,  that  the  rule  as  to 
the  limitation  of  actions  depends  in  all  cases  upon  the 
provisions  of  the  lex  fori.     1  Coined  R.  402,  JVash  vs. 
Tupper  ;  6  Johns.  132,  Hvbbel  vs.  Cotcdry  ;  2  Mass.  R. 
84,  Pearsall  vs.  Dtmght  ;  3  Conn.  R.  472,  Medbury  vs. 
Hopkins  ;   3  Johns.  Ch.  R.  190,  Decouche  vs.  Savetier. 
The  term  *^  beyond  sea^^  in  the  saving  of  a  statute  of 
limitations,  is  equivalent  to,  *'  without  the  limits  of  the 
state/^  where  the  statute  was  enacted ;  and  a  party  who 
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is  without  those  limits  is  entitled  to  the  benefit  of  the 
exception.    3  JVheiai.  541,  Murray  vs.  Baker,'] 

The  English  statute  of  4  and  5  Jmie^  c.  16,  provides, 
**  that  no  entry  shall  be  of  force  to  satisfy  the  statute  of 
limitations,  or  to  avoid  a  fine  levied  on  lands,  unless  an 
action  be  thereupon  commenced  within  one  year  after, 
and  prosecuted  with  efiect"  This  provision  has  not 
been  inserted  in  our  statute.  It  does  not  appear  to  have 
be^i  adopted  by  the  courts  in  Massachusetts,  before 
the  revolution,  and  therefore  is  not  applicable  to  our 
practice.  It  seems,  however,  that  an  entry,  in  order  to 
avoid  the  statute  of  limitations,  must  be  an  entry  for  the 
express  purpose  of  taking  possession.  4  Johns.  390, 
Jackson  vs.  Schoonmaker ;  see  Waikins^  Laiw  of  Descents, 
63 ;  [3  Greenl.  316,  Robinson  vs.  Swett  Sf  a/.] 
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CHAPTER  I. 

Of  thi  P^m^dies  far  Injuries  ta  Rtal  Property^  uJtick 

anumnt  to  an  Omten 

Sect.  I,  Ii^f^ruRii^s  affecting  real  property,  are 
1^48]  chiefly  of  two  kinds.  Fir  sty  Those  which  disturb 
the  owner  in  the  enjoyment  of  it,  ot  diminish  its 
value,  without  depriving  him  of  the  possessioa.  Sec^ 
ondly^  Tlv^se  that  deprive  him  of  the  possession,  and 
usurp  his  right  of  dominion  over  the  property.  Of  the 
first  class  are  TrespasSy  JSuisance^  Waste^  and  Z)w- 
turbance.  The  remedies  for  these  injuries  are  the  same 
with  us,  as  by  the  law  of  England ;  and  with  the  ex- 
ception of  some  slight  modifications  by  statute,  the 
PracticCy  by  which  these  remedies  are  enforced,  is  also 
nearly  the  same. 

The  other  kind  of  injury,  attended  with  an  amotion 
fi-om,  or  usurpation  of,  the  possession,  is  denommated 
an  ouster.  It  includes,  where  •  the  subject  of  it  is  an 
estate  of  freehold.  Abatement^  Intrusion^  Disseisin^  Dis- 
continuancey  and  Deforcement  [Of  these,  the  three  first 
proceed  from  strangers ;  and  in  this  respect  a  remote 
heir  is  regarded  as  a  stranger.  The  other  two  arise 
from  acts  done  by  a  person  already  in  the  seisin,  but 
having  only  a  particular  estate,  and  not  the  whole  fee.] 
[49]  1.  That  kind  of  injury  to  real  property,  which 
is  by  the  common  law  denominated  an  abatement, 
is  where  a  person  dies  seised  of  an  estate  of  inherit- 
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ance,  and  a  stranger  wrongfiiUy  enters  and  takes  pos- 
session, before  any  entry  is  made  by  the  heir,  to  whom 
the  inheritance  descends,  or  the  devisee,  to  whom  it 
has  been  devised.     [3  BL  Com.  167 ;  Finch,  195.] 

2.  An  intrusion  is  the  wrongful  entry  of  a  stranger 
upcm  the  land,  after  .an  estate  for  life  in  it  has  been  deter- 
mined, and  before  any  entry  by  him  who  has  the  remain- 
der or  reversion.  It  is  indeed  the  same  injury  to  the 
remainder-man  or  reversioner,  that  an  abatement  is  to  the 
heir  or  devisee.     [3  BL  Com.  169 ;  Co.  Litt.  277.] 

3.  A  disseisinj  as  has  been  already  stated,  is  the  un- 
kwM  act  of  turning  out  him  who  is  seised  of  a  freehold, 
and  usurping  his  dominion  over  the  property.  [3  BL 
Com.  169;  Co.  Litt.  277.^ 

4.  In  the  ancient  law,  an  estate  was  said  to  be  dis- 
continued, when^  in  consequence  of  some  conveyance 
made  by  a  person  whose  possession  was  lawJiU,  he  who 
was  entitled  to  it,  could  not  recover  his  right  by  entry, 
but  was  obliged  to  resort  to  an  action  for  that  purpose. 
[Finch,  190.]  It  was  chiefly  applied  to  alienations  by 
husbands  seised  Jure  uxoris,  ecclesiastics  seised  jure 
eccUsise,  or  by  tenants  in  tail,  which  are  the  only  instan- 
ces adduced  by  Littleton,  ^  593,  4,  5.  A  discon- 
tinuanee  strictly  applies  to  those  cases  only,  where  [50] 
a  person  is  dispossessed  of  an  estate  of  freehold  ; 

and  where»  though  he  has  lost  his  right  of  entry,  he  can 
recorder  the  possession  by  action.  Co.  Litt.  325,  a.  n.  I. 
6.  The  term  deforcement  is  frequently  applied  to  any 
withholding  of  real  property  from  him  who  has  a  right. 
But,  in  its  more  restricted  sense,  it  is  confined  to  such 
cases  of  detention  of  the  freehold  fi'om  him  who  has  the 
rights  (but  never  had  possession  under  that  right,)  as  do 
not  come  within  the  definition  of  an  abatement,  intrusion, 
disseisin,  or  discontinuance.    Such,  for  example,  is  the 
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withholding  from  a  widow  her  dower,  to  which  she  is 
entitled.     [3  BL  Com.  173;  Co.  LUt.  277-] 

With  regard  to  all  these  mjuries,  we  adopt  the  defini- 
tionsy  and  most  of  the  doctrines  of  the  law  oi  England; 
while  in  practice,  the  remedies  to  which  we  resort  are 
more  simple,  prompt,  and  efficacums,  than  those  which 
are  in  use  in  the  English  courts. 

The  consideration  of  these  several  injuries,  with  their 
appropriate  methods  of  redress,  which  are  supposed  to 
present  more  difficulties  to  the  student,  than  any  other 
department  of  legal  learning,  will  chiefly  engage  our  at- 
tention in  the  following  pages.  And  we  believe  we 
may  venture  to  assure  him,  that  he  vnll  find  those 
[51]  difficulties  far  less  formidable,  than  he  had  been 
led  to  anticipate. 

Sect.  II.  It  is  scarcely  possible  to  examme,  even 
with  the  shghtest  attention,  the  ancient  law  of  Real  ^c- 
tions,  their  great  variety  and  strictness  of  form,  and  the 
numerous  technical  subtilties  with  which  they  are  en- 
cumbered, without  recognizing  at  once  the  characterist- 
icks  of  a  scholastick  age.  In  the  great  favour  which 
was  shewn  by  the  judges  towards  the  most  captious  ex- 
ceptions, the  substantial  claims  of  justice  were  forgotten, 
or  disregarded.  The  delays  and  evasions  which  were 
permitted  by  the  law,  and  encouraged,  or  at  least  con- 
nived at  by  the  courts,  were  endless ;  so  that  the  abuses 
practised  in  the  administration  of  justice,  became  at  last 
oppressive  and  intolerable. 

Instead  of  attempting  to  reform  these  abuses  by  the 
interposition  of  the  legislature,  the  correction  of  them 
was  left  to  the  courts  of  law.  The  limited  powers  of 
these  tribunals  compelled  them  to  resort  to  fictions,  by 
the  aid  of  which  a  new  remedy  was  devised.  This 
remedy  was  eagerly  adopted  by  the  suitors ;   and  the 
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«ticieiit  forms  of  proceeding,  which  had  long  been  the 
reproach  of  the  law,  soon  became  obsolete :  so  that  in 
the  modem  practice  of  the  English  courts,  (with  the 
occasional  exception  of  a  writ  of  Eighty)  questions  of 
title  to  real  property  are  ;niow  wholly  decided  by 
'  the  fictitious  action  of  Ejectmenty  for  the  recovery  [62] 
of  a  term  of  years.  It  may  therefore  be  useful  to 
the  student,  if  we  take  some  notice  of  this  remarkable 
change  in  the  law,  by  which  a  mere  action  of  trespass^ 
to  enable  a  lessee  for  years  to  recover  damages,  when 
turned  out  of  possession,  has  been  transformed  into  a 
remedy  for  the  recovery  of  possessory  rights  to  real 
property^  and  in  England,  has  usurped  the  place  of  the 
ancient  remedies  by  writs  of  Entry. 

Sect.  III.  It  will  be  recollected,  that  by  the  early 
feudal  law,  estates  for  years  were  unknown.  And  when 
the  vassals  at  length  obtained  from  their  lords  permission 
to  possess  certain  lands  for  a  limited  time,  such  grants 
were  not  considered  as  a  transfer  of  the  titk  to  the  land^ 
but  merely  as  contracts  between  the  lord  and  his  vassal. 
K  the  latter  was  deprived  of  his  term,  his  remedy  for 
the  recovery  of  it  was  by  the  ancient  writ  of  Covenant. 
But  as  this  writ  could  only  be  brought  between  the  orig^ 
inal  parties  to  the  grant ;  if  the  tenant  was  dispossessed 
by  the  feoffee  of  his  grantor,  and  not  by  the  grantor 
himself,  he  could  only  recover  damages,  and  not  the 
possession  of  the  land.  Brae.  1,  4,  c.  36,  p.  220.  And 
it  was  not  until  the  reign  of  Henry  III.  that  a  remedy 
was  provided  for  a  termor  to  recover  possession  of  his 
land,  and  damages,  by  the  writ  of  Q^are  ejecit  in- 
fra terminum.  1  Reeves^  Hist.  341.  Afterwards,  [63] 
in  the  beginning  of  the  reign  of  Edward  III.  a  new 
remedy  was  given  to  the  lessee  for  years  by  the  action 
of  Ejectione  fimuB.    This  new  writ  was  m  its  natiure  a 
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writ  of  trespass,  and  might  be  brought  in  all  cases,  ex<- 
cept  only  where  the  lessor  had  ejected  his  own  lessee, 
and  then  made  a  feoffment  to  another  person.  In  this 
case  the  second  lessee,  coming  into  possession  by  titter 
could  not  be  considered  a  trespasser ;  and  the  remedy 
was  by  the  writ  of  Quare  ejecit  infra  termmum^  before* 
mentioned.  As  neither  of  these  actions  suited  all  the 
exigences  of  lessees  for  years,  they  next  applied  to  the 
courts  of  equity  for  redress,  by  compelling  a  specific 
performance  of  the  contract  by  the  lessor,  or  granting 
against  others  a  perpetual  injunction.  Gib*  Eject.  3* 
Soon  afterwards  the  courts  of  law  attempted,  by  an  ex* 
traordinary  proceeding,  to  render  substantial  justice  to 
lessees  for  years.  This  was  effected  by  a  change  of  the 
proceedings  in  the  action  of  Ejectione  fimut,  and  ren- 
dering a  judgment  that  the  lessee  recover  his  term,  and 
awarding  a  writ  of  possession ;  neither  of  which  was 
prayed  for  by  the  declaration,  or  warranted  by  the  form 
of  the  writ. 

The  precise  time  when  this  remarkable  alteration  took 
place,  and  the  immediate  causes  which  led  to  it, 
[54]  are  still  involved  in  obscurity  ;  but  the  effects  were 
highly  important.  In  consequence  of  the  promptness 
and  efficacy  of  this  new  remedy,  real  actions,  on  ac- 
count of  the  infinite  embarrassment  and  delay  attending 
them,  gradually  fell  into  disuse ;  and  the  action  of  eject- 
ment became  the  regular  and  usual  mode  of  trying  pos^ 
sessory  titles. 

Sect.  IV.  As  an  ejectment,  even  after  the  alteration 
of  its  judgment,  could  regularly  only  restore  the  pos- 
session to  termors,  who  had  been  ejected  firom  their 
lands ;  it  is  manifest  that  the  right  to  the  freehold  could 
be  but  indirectly  determmed  by  it.  And  the  injury 
eomplained  of,    being  the  loss  of  possession  by  the 
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termor,  it  was  necessary  not  only  to  create  a  term  for  the 
express  purpose  of  commencing  the  suit ;  but  that  its 
possessor  should  be  ejected  from  the  land.  This 
was  eflfected  by  the  party  who  claimed  title  entering 
upon  the  land,  and  delivering  a  kase  for  years  to  any 
•third  person,  who  remained  until  some  person  came 
upon  the  land,  anmo  possidendij  (or  perhaps  even  by 
accident,)  against  whom  the  action  of  trespass  and 
ejectment  was  brought.  Upon  the  trial,  the  plaintiff 
could  not  obtain  a  verdict,  without  proving  his  lessor*s 
title  to  the  land ;  and  thus  the  claimant's  title  was  effect- 
ually tried  in  the  name  of  the  lessee.  But  to  avoid  the 
penalty  of  the  old  law  of  maintenancey  an  actual 
entry  of  the  lessor  was  mdispensable.  And  it  is  [55] 
from  the  necessity  of  this  entry j  that  even  at  the 
present  day,  the  remedy  by  ejectment  is  confined  to 
cases  in  which  the  claimant  has  a  right  of  entry. 

It  was  soon  found  necessary  for  the  court  to  prohibit 
the  plaintiff's  proceeding  against  any  third  person,  as  an 
ejector,  without  giving  notice  to  the  tenant  in  possession, 
who  thereupon  applied  for  leave  to  defend  the  action,  in 
the  name  of  the  defendant ;  which  he  was  always  per- 
mitted to  do,  on  undertaking  to  mdemnify  him.  In  con- 
sequence of  this  rule,  it  soon  became  the  practice  to 
have  the  lessee  ejected  by  some  person,  (since  called 
the  casual  ejector,)  and  to  give  notice  in  the  first  in- 
stance,  instead  of  making  him  the  trespasser.  Still  dif- 
ficulties existed  about  the  leases,  and  making  entries, 
especially  where  the  lands  claimed  were  m  possession 
of  several  persons.  Co.  Litt.  252,  b ;  PaJm.  402.  But 
no  remedy  was  provided  until  the  time  of  the  Protector- 
ate,  when  RoUe  C.  J.  devised  a  method  of  proceeding 
which  superseded  the  ancient  practice  at  once.  This 
was  done  by  dispensing  with  all  the  real  proceedings 
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which  have  been  mentioned,  a^d  introdueipg  m  ^eir 
place  a  number  of  fictions,  by  which  the  delendant 
agrees  to  admit  on  the  trials  the  making  of  the  le^tse  to 

the  plaintiff,  that  he  entered  under  it,  and  has  beejn 
[56]   ousted  by  the  defendant ;  and  that  he  will  ^t  the 

trial  only  rely  upon  his  tide. 
It  is  rather  singular,  (as  Mr*  Butler  hag  obsenred,) 
that  real  actions  should  have  gone  so  much  out  of  use  ia 
the  English  courts ;  as  many  cases  must  have  frequently 
occurred,  m  which  a  writ  of  Ejectment  was  not  a  suffi- 
cient remedy.  Co.  Liit.  239,  a.  n.  1 .  [As  for  example, 
where  there  has  been  a  descent  cast  which  has  tolled  the 
entry  of  the  disseisee ;  or  where  a  man  has  been  disseiS'- 
ed,  and  has  suffered  twenty  years  to  run,  without 
making  an  entry  upon  the  disseisor.  In  both  these 
cases,  havmg  lost  his  right  of  entry,  he  could  not  main* 
tain  an  ejectment ;  but  unless  thirty  years  had  elapse^ 
since  he  or  his  ancestor  was  seised,  he  might  maintain  a 
writ  of  Entry y  as  well  as  a  writ  of  right ;  and  in  that  way 
keep  the  latter  remedy  in  reserve,  to  be  resorted  to,  if  by 
accident  he  should  fail  m  his  writ  of  entry.]  In  a  few 
cases,  writs  of  Right  have  been  resorted  to  in  England; 
but  the  demandants,  who  have  always  found  many  ob-- 
stacles  in  their  way,  have  not  very  often  prevailed.  3 
WHs.  419,  541,  Tissm  vs.  Clark;  2  Black.  1266,  Luke 
vs.  Harris;  1  H.  Bl  1,  DaUy  vs.  King;  2  B.SfP.670, 
Dowland  vs.  Slade;  3  B.  ^  P.  463,  fiumsday  vs. 
Hughes  ;  2  JY*.  R.  429,  Maidment  vs.  Jukes  ;  5  TomU^ 
326,  Jayne  vs.  Price,  With  many  enlight^ied  men  ii^ 
England,  it  has  been  a  subject  of  regret,  tibat  the  ficti- 
tious proceedings  in  the  action  of  ejectment  should  have 
so  long  remained  unaltered ;  since  no  possible  incon- 
venience could  result  from  a  change  being  made  by  the 
legislature,  so  that  the  freehold  should  be  recov^e^  inr 
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change,  that  no  client  can  possibly  be  made  to  under- 
stand these  fictions*  Nothing  surely  is  more  absurd, 
tiian  needlessly  to  involve  in  mystery,  the  proceedings 
by  which  justice  is  intended  to  be  administered.  See 
Bar.  on  Stat.  101,  note  o. 

Sect,  V.  In  the  administration  of  this  depart-  [57] 
ment  of  the  law  in  our  own  country,  it  will  be  found, 
that  not  only  frequent  alterations  have  been  made ;  but 
that  great  diversity  of  practice  still  prevails,  m  the  courts 
of  the  different  states.  In  all  of  theni,  most  of  the 
great  principles  of  the  common  law,  respecting  real^ 
property,  are  recognised,  as  far  as  is  compatible  with- 
the  rejection  of  the/eudo/  doctrines  of  tenure.  But  the 
legal  remedies,  by  which  those  principles  have  been  ap- 
plied to  the  vindication  of  private  rights,  and  the  redress' 
of  this  class  of  injuries,  have  been  almost  infinitely 
varied,  to  accommodate  them  to  local  circumstances,  and 
the  different  views  oi  improvement  or  convenience, 
which  have  been  entertained  by  the  state  legislatures. 

To  this  great  variety  of  legal  remedies,  even  the  na- 
tional judiciary  has  been  compelled,  in  some  measure,* 
to  give  its  sanction,  by  the  necessity  of  adopting  the 
local  practice  to  a  considerable  extent  in  the  different' 
circuits.    For  although  that  high  tribunal  has  expounded^ 
its  judicial  power,  of  givmg  remedies  at  law  and  in  equity^ 
to  be  not  according  to  the  practice  of  the  state  courts,  but' 
according  to  the  principles  of  common  law  and  equity^ 
as  defined  and  distinguished  in  England^  fit)m  whence 
our  jurisprudence  was  derived :  still  it  adopts  the  gen- 
etral  principle  of  pubUc  law,  that  remedies  in  rela- 
tion to  real  property,  are  to  be  pursued  according   [68] 
to  the  lex  rei  siUB,  the  law  of  the  place  where  the 
property  is  situated.    3  Wheat.  212,  Robinson  vs^  Cm^* 
belL 
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.  It  would  not  perhaps  be  of  much  use  to  those,  for 
whose  benefit  this  work  is  chiefly  designed,  (if  it  were 
practicable,)  to  point  out  the  various  remedies  and 
modes  of  proceeding,  which  have  been  adopted  in  the 
several  states.  And  with  regard  to  some  of  them,  it 
would  require  a  more  accurate  knowledge  of  the  estab- 
lished practice,  than  their  reported  decisions  enable  us 
to  obtain.  In  most  of  the  states^  the  practice  has  been 
very  different  at  different  periods  of  their  history.. 
Many  of  the  changes  which  have  taken  place,  have  long 
been  forgotten ;  and  it  would  now  be  difficult,  if  not 
impossible,  to  recover  and  retrace  them.  Still,  there 
are  perhaps  no  subjects  of  historical  research,  which 
possess  higher  interest  with  the  ingenuous  and  inquLn* 
live  student,  than  those  which  relate  to  the  early  judi-* 
cial  institutions  and  proceedings  of  our  ancestors.  On 
this  occasion  it  vill  only  be  proper  to  refer  to  a  few  of 
the  well  known  facts,  respecting  their  character  and  his- 
tory, which  are  connected  with  the  progress  and  pres- 
ent state  of  our  jurisprudence.  Some  further  particu- 
lars, drawn  from  the  early  records  of  our  courts, 
[69]  illustrating  the  history  of  the  L(vu>  and  Practice  of 
Heal  mictions,  from  the  infancy  of  oiu*  judicial  insti- 
tutions to  their  present  state  of  maturity,  will  be  found 
in  another  place.  See  note  jf,  at  the  end  of  this  vohme. 
Sect.  VI.  The  crown  of  England^  it  is  well  known, 
claimed  a  great  part  of  this  country,  by  the  right  of  disr 
covery.  And  it  is  a  principle  asserted  by  that  govern- 
ment, and  sanctioned  by  judicial  authority,  that  where  a 
country  is  discovered  and  planted  by  British  subjects, 
all  the  laws  of  the  reahn  then  in  force  are  the  birthright 
of  such  subjects  ;  and  the  obligation  of  those  laws  con- 
tinues, so  far  as  they  are  applicable  to  the  condition  of 
aa  infant  colony.    2  P.  »^.  76;  2/SWfc.  411,  666;  IJWl 
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Oom.^  107,  Accordinglj,  the  founders  of  the  American 
Colonies  considered  that  they  brought  with  them  to  these 
shores  the  principles  of  the  common  law  of  England^ 
which  they  claimed  as  their  inheritance,  and  acknowl- 
edged as  the  basis  of  their  civil  rights  and  obligations. 

By  the  charter  of  Massackusetis  Bay,  granted  by 
Charles  I.  in  1 628,  the  colonists  held  their  lands  of  the 
king,  ^  as  of  his  manor  of  East  Greentmch  in  the  county 
of  Kenty  in  free  and  common  socage^  and  not  in  capUej 
nor  by  Knight^s  service.^  Whether  this  clause  was  in- 
serted at  the  request  of  the  colonists  does  not  appear. 
But  the  grant  was  probably  intended  to  create  that 
peculiar  tenure,  which  prevailed  m  the  county  of  [60] 
Kent,  denominated  GaveOdndy  which  is  generally 
admitted  to  be  a  species  of  socage  tenure.  Wrighfs 
Ten.  211;  2  J3/.  Com^  86.  It  does  not  seem  probable 
that  the  rules  of  descent  according  to  that  teniu^e  were 
ever  established.  "  The  insolent  prerogative  of  primo- 
geniture," as  Gibbon  calls  it,  was  however  disallowed, 
though  some  of  the  colonists  were  inclined  to  favour  it. 

The  leading  persons  among  them,  perhaps  with  more 
piety  than  political  wisdom,  were  desirous,  on  all  occa- 
sions, of  introducmg  the  provisions  of  the  Jewish  code 
into  their  law.  And  those  who  were  disposed  to  sup- 
port, m  some  measure,  the  clsdms  of  primogeniture,  drew 
fin>m  that  source,  as  they  thought,  an  unanswerable  ar- 
gument in  its  favour. 

By  their  charter,  they  were  authorized  to  make  laws 
and  ordinances  ^  for  the  government  of  the  said  lands 
and  plantation,'*  "  not  repugnant  or  contrary  to  the  laws 
and  statutes  of  the  realm  of  England^*  But  they  man- 
ifestly had  no  authority  to  change  the  l(W)  of  descent. 
Tet  an  ordmance  of  1641  directs  the  court  of  the  juris- 
diction where  any  deceased  person  had  his  last  resi*-. 


dence,  to  assign  to  the  widow  such  part  of  Lis  estate  as 
they  should  judge  just  and  reasonable,  and  also 
[61]  to  the  children  or  other  heirs  their  several  propor- 
tions of  the  estate :  Provided^  that  the  eldest  son 
should  have  a  double  portion  ;  and  where  there  were  no 
sons,  the  daughters  should  inherit  as  coparceners  ;  unless 
the  court,  vponjust  cause  alleged,  should  otherwise  de- 
termine. From  the  discretion  thus  vested  in  the  courts^, 
it  would  seem  that  the  law  of  descents  was  not  at  that 
time  settled  with  much  precision.  However  that  might 
have  been,  no  further  legislative  provision  was  made, 
until  after  the  receipt  of  the  charter  of  WilUam  and 
Mary  in  1692  ;"*and  the  law  which  gave  a  double  por- 
tion to  the  eldest  son  was  not  repealed  until  1789. 
Stat.  1789,  ch.^2.  The  obligations  of  feudal  tenure  are 
no  where  recognised  by  their  laws. 

The  first  legal  tribunals  of  the  colony  were  fonned' 
upon  a  plan  of  almost  patriarchal  simplicity.  The  legis- 
lative and  judicial  functions  were  generally  united  in  the 
same  persons.  Mass.  Col.  Ordinances,  1632,  1644. 
Thefomns  of  judicial  proceedings  were,  for  a  consid^^- 
ble  time,  but>  Uttle  known  or  regarded.  Plain  and  sim- 
ple in  their  characters  and  manners,  our  ancestors  made 
simplicity  and  plainness  the  most  striking  feature  of  their 
civil  as  well  as  religious  institutions.  Rejecting  with 
disdain  every  thing  that  savoured  of  idle  ceremony,  in 
the  administration  of  the  law,  or  impeded  their  charac- 
teristick  promptness  of  decision,  they  tolerated 
[62]  no  delays  in  judicial  proceedings,  which  the  claims 
of  justice  did  not  imperiously  demand. 

At  length,  lawyers  who  had  been  educated  in  Ei^^ 
land  obtained  some  of  the  chief  oflSces  in  the  colonies, 
and  gradually  introduced  the  practice  of  the  English 
courts,  or  incorporated  some  part  of  it  with  the  local 
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usages  of  the  country.  This  however  was  less  the  case 
in  Massachusetts^  than  in  some  of  the  other  colonies, 
where  the  courts  w^re  not  only  organized,  and  justice 
administered,  upcm  the  British  plan,  but  the  same  cir- 
xuiitous  system  of  conveyancing  was  also  introduced^ 
that  still  prevails  in  EnglandL 

It  is  certainly  somewhat  remarkable,  that  while  not 
xmly  the  courts  of  New  YOTk,  (where  the  English  prac- 
tice has  been  most  stricdy  adhered  to,)  but  those  also 
^f  several  of  the  other  states,  have  adopted^  either 
wholly,  or  with  certain  modifications,  the  course  of  trying 
questions  of  title  to  real  property^  by  the  personal  actiou 
of  Ejectment;  writs  of  Entry  and  other  real  actions, 
(which  had  become  nearly  obsolete  in  the  parent  coun* 
try,  before  the  settlement  of  the  colonies,)  are  the  com* 
mon  remedies  in  our  courts.  Still  we  believe  it  must  be 
admitted  by  those  who  are  competent  to  decide,  that 
reai  actions^  strif^d  as  they  are  in  our  practice,  of  the 
cumbrous  appendages  of  Essoins^  Protections,  jUd-- 
prayerSy  Vouchers,  and  Parol  demurrers,  (to  be 
noticed  hereafter,)  which  made  them  intolerable,  [63] 
and  finally  caused  them  to  be  abandoned  in  their 
native  country,  are  admirably  adapted  to  the  advance-- 
ment  of  justice,  and  to  the  correct  and  efiectual  decision 
of  questions  of  title  to  real  property* 

Sject.  VIL  The  legal  remedy  for  an  injury  to  real 
property,  amountmg  to  an  ouster,  is  either  by  entry  of 
the  owner  upon  the  land,  or  by  action  at  law.  In  most 
cases  the  law  gives  to  the  injured  party  both  a  right  of 
entry  and  a  right  of  action.  But  in  some  he  has  a  right 
of  action,  though  he  cannot  lawfully  enter ;  in  others  he 
may  enter,  but  cannot  maintain  an  action  until  such  an 
entry  is  made.  Co.  Litt.  249,  a ;  [2  Prest.  Jlbst.  355, 6.] 
It  will  be  convenient,  therefor^,  to  point  out,  before  we 
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proceed  to  the  consideration  of  the  several  remedies, 
some  of  the  principal  cases  to  which  these  distinctions 
apply.  In  doing  this  we  shall  have  occasion,  not  only 
to  refer  to  several  of  the  leading  doctrines  which  were 
discussed  in  the  introduction,  but  in  some  measure  to 
apply  them  to  the  present  subject  For  since  the  rem- 
edy for  the  injuries  which  we  are  now  considering,  con- 
sists  in  the  restoration  of  the  seisin  to  him  who  has  the 
right,  and  fipom  whom  the  seisin  has  been  wrongfully 
wrested  or  withheld ;  the  first  inquiry  is,  fvhen  and  by 
what  means  he  has  been  deprived  of  it.  The  na- 
[64]  ture  of  the  wrong  determines  the  nature  of  the 
remedy  by  which  that  wrong  is  to  be  redressed. 

Sect.  VIII.  First j  it  will  be  recollected,  that  the 
rightful  owner  in  all  cases  of  abatement^  intrusion^  and 
disseisia^  may  make  a  formal  and  peaceable  entry  upon 
the  lands  of  which  he  has  been  ousted,  and  thereby  ac- 
quire or  revest  the  seisin  in  himself.  Or  he  may  pursue, 
in  the  first  instance,  the  more  effectual  rdmedy  of  a  suit 
at  law.  Co.  Litt.  67,  b ;  3  BL  Com.  175.  The  right  of 
entry  by  the  owner,  may  however  be  tolled  or  lost  in 
several  different  ways ;  and  when  this  happens,  his  only 
remedy  is  by  action. 

[By  the  ancient  law,  according  to  Braeton^  if  the  dis- 
seisor had  been  suffered  to  remain  long  in  possession, 
the  disseisee  could  not  lawfully  enter  up>on  him.  Lib.  4, 
fol.  162.  Before  the  time  of  Littleton,  however,  the 
law  upon  this  subject  had  been  altered,  and  the  disseisee 
might  enter  upon  the  disseisor  at  any  time  during  his 
life.  But  upon  the  death  of  the  disseisor,  leavmg  issue, 
the  lands  descended  upon  the  issue,  and  the  entry  of  the 
disseisee  was  thereby  tolled.  "  Because,*'  says  Littletor^ 
"  the  law  casts  the  land  upon  the  issue  by  force  of  the 
descent,  so  that  the  issue  cometfa  to  the  land  by  force  of 


kM^  and  not  by  his  own  act^  ^  385.  And Jord  Coke 
remarks^  that  "  one  of  the  reasons  of  tlris  ancient  law 
may  be,  that  the  heir,  by  intendment  of  law,  cannot 
suddenly  know  the  true  state  of  his  tide."  Co*  LUL 
237,  b;  CHlb.  Ten.  21,  23.] 

But  to  the  generality  of  this  rule,  the  common  law 
made  an  exception  in  favor  of  the  claimant,  who,  during 
the  life  of  such  wrong-doer,  was  under  the  disability, 
either  of  m/aney,  covertUrej  insanity^  wiprisonmenty  or 
absence  from  the  country.  The  same  exceptions 
are  made  likewise  by  our  ^statute  of  limitations.  [66]' 
Mass.  Stat.  1786,  ch.  13,  ^  4  The  indulgence 
of  the  law  in  none  of  these  cases,  considers  the  omis- 
sion to  enter,  as  the  laches  or  fault  of  the  party :  and 
he  may  enter  upon  the  heir  to  whom  the  lands  hare  de- 
scended, as  he  might  have  done  upon  the  ancestor,  who 
committed  the  wrong.  Litt.  ^  402 ;  Co.  Litt  246,  a ;  1 
Co.  140.  Another  exception  was  made  by  the  stat  32 
SL  VIII.  ch.  33,  (which>  though  not  re-enacted,  seems 
to  be  adopted  as  a  part  of  our  common  law,)  by  which 
it  is  declared,  "  that  where  one  person  disseises  or  turns 
another  out  of  possession,  no  descent  to  the  heir  of  the 
disseisor  shall  take  away  the  entry  of  him  who  has  the 
right  to  the  land,  unless  the  disseisor  has  held  peaceable 
possession  five  years  after  the  disseismy  without  either 
entry  or  claim.**  [See  2  Pick*  R,  489,  Emerson  vs. 
Thompson.'] 

This  provision  of  the  statute  is  said  to  be  restricted, 
according  to  the  terms  of  it,  to  a  disseisor  only ;  and 
that  it  shall  not  be  so  expounded  as  to  include  either  an 
abator  or  an  intruder,  nor  the  feoffee  or  donee,  immediate 
or  mediate,  of  even  the  disseisor  himself.  [Therefore,  if 
after  an  abatement  or  intrusion,  a  descent  is  cast  upon 
the  heir  of  the  wrong-doer,  the  rule  of  the  common  law 
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prevails ;  and  a  seisin  by  such  person  for  any  dme  be-" 
fore  the  descent,  however  short,  will  take  away  the  entry 
of  the  rightful  owner,  and  compel  him  to  seek  his  rem-> 
edy  by  action.  Co.  Litt.  238,  a.  So  likewise,  if  the 
abator,  intruder  or  disseisor  should  alien  the  land,  and 
Ae  alienee  should  die  seised,  the  descent  to  the  heir  of 
the  alienee  would  immediately  bar  the  entry  of  him 
who  had  the  right,  though  the  alienee  had  not  held  the 
possession  for  five  years.  And  if,  after  a  descent 
to  the  heir  of  the  disseisor,  such  heir  should  die  seised, 
a  second  descent  to  the  heir  of  such  heir  would  toll  the 
entry  immediately  ;  unless  such  last  mentioned  heir  was 
party  to  the  disseisin ;  for  in  that  case  the  law  would 
not  protect  him  in  his  wrong.     2  PreBt.  Ah^U    413.] 

The  reason  assigned  fin*  this  strict  construction  is^ 
that  the  statute,  to  some  purposes,  is  penaL  Co.  Litti. 
238,  a ;  256,  a ;  Phwd.  47.  But  diough  only  the  dis- 
seisee and  his  heit  are  mentioned,  yet  it  is  held  that 
the  successor  is  entided  to  enter,  where  his  pre^^ 
[66]  decessor  has  been  disseised^  and  a  descent  cast, 
within  five  years,  m  the  same  manner  as  the  heir, 
upon  the  disseisin  of  his  ancestor.  Plowd.  47 ;  LiU* 
%  413;  Co.  Litt.  238,  a;  240,  a. 

[A  descent  which  takes  away  the  entry  of  the  dis- 
seisee, must  be  where  the  disseisor  dies  seised  in  his 
demesne  as  of  fee,  or  in  fee  tail.  For  a  dying  seised 
of  an  estate  m  the  land  for  the  life  of  the  disseisor,  or 
of  any  other  person,  will  not  take  away  the  right  of 
entry.  Litt.  ^  387.  Neither  will  the  descent  of  a  re- 
version to  the  issue  of  the  disseisor  have  that  efiect 
lb.  ^  388.  "  Therefore,*'  says  lord  Cohe,  "  if  a  disseisOT 
make  a  lease  to  one  and  his  heirs,  during  the  hfe  of  L 
S.,  and  the  lessee  dieth,  living  I.  S.,  this  shall  not  take 
away  the  entry  d  the  disseisee,  because  the  dying 


§med  was  of  a  freelydd  otiyJ'  Co.  LUt.  230,  a*  And 
if  a  disseisor  make  a  lease  for  life,  a&d  die  seised  of  the 
reversion,  this  descent  shall  not  take  away  the  entry  of 
the  disseisee ;  for  although  he  had  the  fee  at  the  time  of 
bis  death,  he  had  not  the  JreehobL  But  if  the  lease  had 
)>een  for  years  only,  the  descent  would  hare  taken  away 
the  entry,  because  the  disseisor  would  in  that  case  have 
died  seised  of  tibe  fee  and  the  freehold  also.  Co.  IMt. 
239,  b. 

But  a  descent  does  not  take  away  the  entry  of  a 
lessee  for  years,  (or,  in  England,  of  a  tenant  by  statute 
merchant,  statute  staple,  or  by  elegit ;)  smce  these  ten- 
ants have  not  ihejreehold,  but  only  a  chattel  mterest 
The  reason  is  manifest ;  by  their  entry  they  could  not 
take  the  fireehold  from  the  heir  of  the  disseisor,  who  i)3 
in  by  descent ;  since  they  claim  not  the  freehold,  but  only 
a  chattel  mterest,  or  term  of  years.  It  is  accordin^y  laid 
down  by  lord  Coke  ^^  that  as  a  descent  of  the  freehold 
and  inheritance  shall  take  away  the  entry  of  him  tha^t 
right  hath  to  the  freehold,  or  inheritance;  so  a  descent 
Df  a  freehold. and  inheritance  cannot  take  away  the  entry 
of  him  that  hath  but  a  chattel ;  fojr  there  can  be  no  de- 
%cent  or  dying  seised  of  a  chattel''     Co.  Litt.  249,  a.] 

It  is  here  important  to  call  the  attention  of  the  stu- 
'dei:it  to  a  distinction  which  should  be  kept  in  mind,  be- 
tween  a  right  for  which  the  law  gives  a  remedy  by 
aetionj  as  well  as  by  entry ;  and  a  title,  as  lord  Coke 
calls  it,  for  which  the  law  gives  no  remedy  by  action,  but 
mbf  by  entry.  In  the  first  case,  where  there  is  a  reme- 
dy by  action  (x  entry,  the  right  of  entry  may  be  tolled 
by  a  descent.  But  in  the  other  case,  where  the  party 
has  only  a  condition,  and  a  right  by  entry,  and  in  no 
other  way,  to  take  advantage  of  the  breach  of  the  con- 
dition, no  descent  can  take  away  this  right  of  entry ; 
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for  if  k  could,  his  right  would  thereby  be  barred  forever. 
Co.  Litt  200,  b,  [Fot  the  same  reason,  he  who  clsdms 
as  devisee  is  not  precluded  from  his  entry  by  a  descent 
cast ;  because,  to  prohibit  his  entry  would  be  to  deny 
him  all  remedy.  If,  therefore,  one  seised  in  fee  make 
his  will  and  devise  the  estate,  and  die  seised,  and  either 
the  heir  of  the  devisor,  or  a  stranger,  enter  by  abate- 
ment and  die  seised,  this  descent  to  the  heir  of  the 
abator  will  not  take  away  the  entry  of  the  devisee,  or 
of  his  heir ;  for  since  the  devisee  in  such  a  case  could 
not  maintain  any  real  action^  justice  requires  that  the 
law  should  preserve  his  right  or  title  of  entry.  But  if 
the  devisee  had  once  entered^  and  obtained  the  sasin, 
so  that  he  could  mamtain  a  real  action,  it  would  have 
been  otherwise.  Co.  LUt.  Ill,  a;  240,  b  ;  and  see  2 
Sch.  Sr  Lefr.  104.] 

It  is  manifest  that  the  disseism  intended  by  the  statute 
of  H.  VIIL  is  an  actual  disseisin  by  the  tortious  expvd^ 
sioti  of  the  true  owner.  This  is  mdeed  the  primitive 
and  genuine  meaning  of  the  term,  and  in  this  sense  it  is 
always  to  be  understood,  when  applied  to  a  descent  cast 
A  mere  entry  upon  another,  is  no  disseisin,  unless  it  is 
accompanied  by  an  expulsion,  or  ouster  from  the  free* 
hold.  Disseisin  is  the  acqiuring  of  an  estate  by 
[67]  wrong  and  injury  ;  and  therein  it  differs  from  dis^ 
possession,  which  may  be  either  rightful  or  wrong* 
ful.  This  is  the  uniform  doctrine  of  the  best  authorities. 
See  Litt.  ^  279  ;  Co.  Litt.  18,  b;  153,  b;  181,  a;  Cro. 
Jac.  685  ;  1  Burr.  1 09,  Jltkyns  vs.  Horde  ;  [2  Prest.  MsL 
296.]  Therefore  where  a  party  relies  upon  title  acquire 
ed  by  disseisin,  and  a  descent  from  the  disseisor  to  him- 
self,  or  to  one  under  whom  he  claims,  he  is  bound  to 
shew  that  the  seisin  of  him,  from  whom  the  descent  is 
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daimed,  was  tortious.    6  Johns.  217,  Smith  vs.  Burtis; 
[1   GreenL  120,  ThMum  vs.  Jtmold.'] 

The  owner's  right  of  entry  may  also  be  lost  or  barred 
by  our  statute  of  Umitations,  (1786,  ch.  13,  ^  4)  which, 
in  conformity  to  the  English  statute,  (21  Jac.  L  ch.  16.) 
provides  that  no  person,  unless  by  judgment  of  law, 
shall  make  any  entry  into  any  lands,  tenements,  or  here- 
)  ditaments,  but  within  twenty  years  next  after  his  right 
or  tide  first  descended  or  accrued  to  the  same.  It  also 
contains,  in  all  the  cases  oi  disability  before  mentioned, 
a  saving  of  the  further  term  of  ten  years  from  the  time 
such  disability  shall  cease  or  be  removed. 

It  has  been  before  remarked,  that  by  the  English 
statute  4  4r  5  Ann,  ch.  16,  even  such  an  entry  within 
twenty  years  would  not  avail  the  party,  imless  he  should 
commence  his  action  within  one  year  after  such 
entry,  and  prosecute  the  same  with  effect  But  [68] 
this  provision  has  not  been  inserted  in  our  statute 
of  limitations,  or  adopted  in  the  practice  of  our  courts. 
Still,  however,  it  seems,  as  was  before  intimated,  that 
an  entry,  which  shall  be  available  to  avoid  the  statute  of 
Saltations,  must  be  a  formal  entry  for  the  express  |mr- 
fose  of  takmg  possession,  and  not  a  mere  casual  going 
upon  the  land.  4  Johns.  390,  Jackson  vs.  Schoonmaker. 
bUrod.  §  11. 

Sect.  IX.  Second.  With  regard  to  a  discontinu- 
ance, (if  any  case  of  it  now  exists  in  our  law,)  it  will  be 
recollected,  that,  according  to  its  definition,  it  consists 
in  the  inability  of  the  owner  to  restore  his  right  by  entry, 
and  his  being  compelled  to  resort  to  an  action  to  enforce 
it  The  injury  in  the  case  of  a  discontinuance,  and  also 
of  a  deforcement,  which  we  are  next  to  consider,  does 
not  arise  firom  a  wrongful  entry  upon  the  estate,  (as  in 
the  cases  of  abatement,  intrusion,  and  disseisin,  just 
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mentioned;)  but  the  wrong  consults  in  detaining  or 
withholding  the  possession,  after  the  right  of  the  terumt 
has  ceased  or  been  determined. 

The  three  cases  of  discontinuance  adduced  by  Idt" 
tktan,  (^  593,  594,  595,)  are  the  followmg,  viz.  1.  The 
alienation  of  the  husband,  who  was  seised  in  right 
[69]  of  his  wife,  was,  at  the  common  law,  a  discontin- 
uance of  the  wife's  estate.  2.  The  alienation  of 
ecclesiastics  seised  jure  ecclesuB^  as  a  bishop,  or  dean, 
without  the  consent  of  the  chapter,  was  also  a  discontinue 
ance.  3.  Alienations  by  tenants  in  tail  in  certain  cases. 
As  if  tenant  in  tail  made  a  feoffment  in  fee  mfipkj  or  for 
ibeUfe  of  the  feoffee^  or  a  gift  in  tail.  In  all  these 
icases,  though  he  exceeded  the  limits  of  his  legal 
authority,  which  extended  only  to  the  granting  of  a 
lease  for  his  own  life ;  still,  as  the  entry  of  the  feoffee 
was  lawful,  he  might  rightfully  continue  to  hold,  during 
the  life  of  the  tenant  in  tail,  who  made  the  feoffment  or 
gift  But  if  he  retained  the  possession  afUr  the  death 
of  the  feoffor  or  donor y  it  was  a  discontinuance  of  the 
estate  tail  Neither  the  heir  in  tail,  nor  the  remainders- 
man  or  reversioner,  who  were  entitled  (ifter  the  deter'" 
nmation  of  the  estate  tailj  could  now  recover  their  rights 
by  entry  J  but  were  compelled  to  resort  to  their  action. 
Co.  Litt.  326,  b. 

The  first  of  these  cases  of  disccmtinuance  was  long 
since  taken  away  in  Efigland  by  the  statute  32  H.  VUL 
ch.  22;  and  the  second  by  statutes,  1  EHz.  ch.  15,  and 
13  Eliz.  ch.  10,  which  declare  such  conveyances  vdd 
ab  initio.  And  as  to  the  last,  it  may  be  observed,  that 
our  own  statute  of  1791,  ch.  61,  by  authorizing  ten- 
[70]  ants  in  tail  to  convey  in  fee  sin^lCf  and  thereby  bar, 
not  only  the  claims  of  the  issue,  but  the  rights  also 
of  the  remaiiider-man  and  reversioner,  bBsptU  an  end. 
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ki  our  law,  to  discontmuances  by  tenant  in  tail.  It 
seems,  therefore,  that  not  only  in  Massachusetts,  but  in 
every  part  of  our  country,'  where  estates  tail  have  been 
either  abolished,  or  tenants  in  tail  are  authorized  to  con-* 
vey  an  estate  in  fee  simple,  no  case  of  a  discontinuance 
of  the  freehold^  in  the  strict  import  of  that  phrase,  can 
any  longer  exist 

[It  may  indeed  be  thought,  that  a  conveyance  with 
ijbarrantyy  by  which  the  heir  is  estopped  from  claimmg 
lands  to  which  he  would  have  been  entitled,  but  for 
such  warranty,  constitutes  an  exception  to  the  foregoing 
remark.  And  it  is  true,  that  not  only  a  feoffment,  but 
a  bargain  and  sale,  a  covenant  to  stand  seised,  or  even 
a  release,  with  a  general  toarranty  annexed,  have  been 
said  to  produce  a  discontinuance,  if  the  warranty  de- 
scends upon  the  ssmoe  person,  who  would  otherwise 
have  been  entitled  to  the  lands  so  conveyed.  Co.  Litt. 
239,  a;  GOb.  Tea.  120;  1  Pick.  R.  328,  Steoens  fy  ux. 
vsv  Winsk^  8f  ux.  It  may  be  proper  to  remark,  how- 
ever, that  the  effect  of  these  conveyances,  is  to  defeat 
the  title  of  the  heir,  on  whom  the  warranty  descends, 
and  not  merely  to  take  away  his  right  of  entry,  and  to 
drive  him  to  an  acticm,  as  his  only  remedy,  which  is  the 
sqppropriate  operation  of  a  discontinuance.    Finch,  190.] 

It  may  not  be  amiss  to  call  the  attention  of  the  stu- 
dent to  an  important  difference  between  the  situation 
or  tide  of  him,  who  claims  to  hold  by  conveyance  from 
one  whose  alienation  formerly  created  a  disconlimmneej 
and  him  who  claims  as  heir  or  alienee  of  a  disseisor. 
For  since  the  hehr  and  alienee  of  a  disseisor  ckiim  \mder 
a  person  who  came  into  the  estate  by  a  torongjul  title^ 
their  estates  are  immediately  defeasibk.  But  in  the 
other  case,  the  alienee  claims  under  a  person  who  had  a 
hwjui  estate :  and  though  he  has  undataken  to  convey 
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a  larger  estate  than  the  law  allows ;  yet  if  his  convey- 
ance does  not  create  a  forfeiture,  the  estate  of  his  grantee 
is  unin^ecLchable  during  the  life  of  the  grantor.  Co.  LUL 
325,  a.  n.  L 
Sect.  X.  Third.  Generally  upon  a  defarcementj  ac- 
cording to  the  ancient  doctrine,  the  owner  of  the 
[71]  estate  could  not  enter,  but  was  driven  to  his  action. 
For  smce  in  most  cases  of  this  kind,  as  well  as  in 
those  of  a  discontinuance,  the  original  entry  of  the  tenant 
was  lawful,  and  an  apparent  right  of  possession  was  there- 
by acquired,  the  law  would  not  suffer  that  right  to  be  de- 
feated by  the  mere  act  of  the  lawful  claimant,  in  entering 
upon  the  land.  3  BL  Com.  1 75.  Thus  if  a  man  marries^ 
and  during  the  coverture  is  seised  of  lands,  which  he 
aliens,  and  then  dies,  or  is  disseised  and  dies,  or  even  if 
he  dies  in  possession ;  and  the  aJienee,  disseisor ^  or  heitj 
enters  upon  the  lands,  and  refuses  to  assign  dower  to 
the  widow,  this  is  a  deforcement.  For  this  injury  or 
denial  of  right,  she  has  no  remedy  by  entry,  but  is  driv- 
en to  her  writ  of  dower.  Co.  Litt.  37,  a ;  1  Cruise,  169 ; 
F.  Jr.  J?.  147;  Mass.  Stat.  1783,  ch.  40.  In  this  case 
she  has  no  means  of  redress  by  an  Ejectment,  even  in 
England  :  for  that  action  can  be  maintained,  only  where 
the  plaintiff  may  lawfully  enter.  2  Shaw.  184,  CAq)«« 
nmn  vs.  Sharp. 

By  the  common  law,  if  lands  were  leased  for  years^ 
or  during  the  life  of  some  third  person,  and  the  lessee 
held  over  after  the  term  was  determmed,  either  by  lapse 
of  time,  or  by  surrender,  or  the  death  of  ce«- 
[72]  tui  que  vie,  this  was  a  deforcement ;  and  the  re- 
versioner or  remainder-man  could  not  restore  his 
right  by  entry.  1  Finchy  L.  137 ;  [41,  b  ;]  F.  JV.  B.  201. 
But  by  the  law  of  this  state,  if  tenant  pur  amter  vie  con- 
tinues in  possession  after  the  determination  of  his  estate^ 
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he  is  considered  a  tenant  at  sufferance  only ;  and  he 
who  has  the  remainder  may  lawfully  enter  upon  such 
tenant,  and  even  upon  Ma  heir.  9  Mass.  R.  377,  Mart 
tmys.  Woods. 

It  is  a  general  rule  of  law,  that  though  a  devisor  die 
seised,  his  devisee  is  not  therefore  seised,  until  he  makes 
fm  entry,  or  some  other  act  is  done,  which  in  law  is  coh"* 
mdered  as  having  the  effect  of  an  entry.  The  same  rule 
applies  to  a  remainder-man,  because  he,  like  the  devise^ 
comes  into  the  estate  as  a  purchaser.  But  if  the  posses^ 
sion  be  vacant,  an  entry  is  not  necessary ;  because  an  en^ 
try  can  be  of  no  avail,  where  there  is  no  person  m  posses- 
i^on  upon  whom  to  enter.  So  also  if  a  stranger  is  in 
possession,  acknowledging  the  title  of  the  devisee,  or  <rf 
him  who  has  the  remainder,  it  will  be  held  equivalent  to 
an  entry.    4  Mass.  R.  67,  fVeUs  vs.  Prince. 

[It  is  a  general  principle>  that  the  possession  of  the 
termor  is  the  possession  of  the  owner  of  the  reversion 
or  remainder,  so  as  to  give  them  an  actual  seisin^  as  dis* 
tinguished  from  a  seisin  in  law.  Co.  Litt.  15,  a ;  2  PresU 
Jlbst.  441.  So  the  possession  of  a  guardian  in  socage, 
or  by  nurture,  or  of  a  tenant  at  will,  (but  it  seems  not  a 
tenant  by  sufferance,)  will  give  an  actual  seisin,  so  as  to 
make  the  stock  of  a  new  succession  to  the  mheritance* 
Co.  Litt.  15,  a^  and  Hale's  note;  3  ffils.  516,  Jfevman 
vs»  J\rewman.'\ 

SscT.  XL  Fourth.  According  to  the  doctrine  of 
lord  Mansfieldy  in  Taylor  vs.  Hordcy  (1  Burr.  112,)  the 
only  case  in  which  the  true  owner  may  enter,  though  he 
cannot  maintam  an  action,  by  the  modem  law  and 
practice  of  Englandj  is  the  entry  to  bar  a  fine  with  [73] 
proclamations*  The  same  doctrine  is  also  held  by 
the  courts  in  J^ew  York.  1  Johns.  Cas.  125,  Jackson  vs. 
Crysler.    The  general  principle  before  referred  to,  (/w» 
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trod.  ^  19,)  is  that  when  the  entry  is  required,  only  to 
complete  the  claimants'  title,  as  when  a  power  of  re- 
entry is  reserved  for  the  breach  of  any  condition  in  a 
lease  or  grant,  the  common  consent  nUcj  as  it  is  called, 
by  which  the  defendant  agrees  to  confess  the  lease, 
entry  and  ouster^  will  enable  the  plaintiff  to  maintain  his 
ejectment,  without  any  actual  entry  upon  the  landy  for 
the  recovery  of  which  the  action  is  brought.  But  when 
the  entry  is  required  to  rebut  the  defendant's  title^  as  in 
the  case  before  mentioned  of  an  entry  to  bar  a  fine,  the 
confession  of  an  entry  will  not  avail  There  must  be 
an  actual  entry  upon  the  land  before  an  action  can  be 
supported.  Doug.  477,  Goodright  ex  d.  Hare  vs.  Cator. 
In  every  other  instance,  (where  the  fictitious  action  of 
ejectment  is  adopted  in  practice,)  the  formal  confession 
of  the  lease,  entry  and  ouster  has  been  held  sufiicient, 
tmthoui  the  ceremony  of  an  actual  entry. 

But  in  the  practice  of  Massachusetts^  (where  the 
usual  remedy  for  the  recovery  of  real  property  is  a  writ 
of  Entry^)  and  indeed  in  the  practice  of  all  those  courts 

in  our  country,  where  the  defendant  in  ejectment 
[74]   does  not  confess,  upon  the  record,  the  supposed 

lease,  entry,  and  ouster,  the  law  is  different,  in 
consequence  of  the  different  form  of  the  remedy.  Thus, 
npon  the  breach  of  a  condition  in  a  conveyance  of  real 
property,  the  feoffor,  grantor,  or  his  heirs,  become  en- 
titled to  the  estate  to  which  such  condition  is  annexed. 
But  no  action  can  be  brought  for  such  a  breach  before 
entry.  The  oniy  mode  in  which  advantage  can  be  taken 
of  it,  (at  least  in  the  case  of  a  freehold  estate  in  lands,) 
is  by  an  entry  upon  the  land  ;  after  which  he  may  resort 
to  his  action  if  necessary.  5  Ma>ss.  R.  324,  L.  8r  K. 
Bank  vs.  Drummond ;  2  Cruise,  49  ;  [8  Pick.  R  284^ 
Grajf  vs.  Blanchard.']    But  when  the  party  who  is  en- 
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tkled  to  take  advantage  of  the  breach  of  such  condition^ 
is  dbready  in  possession,  and  therefore  cannot  enter,  the 
estate  will  revest  in  him  immediately,  upon  breach  of 
the  condition.  Ibid;  Co.  Litt.  218,  b.  It  should  be 
observed,  that  in  this  case  an  entry  by  a  stranger,  on 
behalf  of  the  person  entitled  to  enter,  has  been  held 
sufficient  without  any  preceding  authority  ;  if  it  be  af> 
terward  assented  to  or  ratified  by  such  party.  2  Stra. 
1128,  FUchet  vs.  Jldams;  [3  Pick.  R.  245,  6.] 

Sect.  XII.  It  has  been  mentioned  that  one  of  the 
refttsdies,  provided  by  the  law,  for  injuries  to  real  prop* 
erty  amounting  to  an  ouster,  was  by  the  open  and 
peaceable  entry  of  the  rightful  owner.  It  is  not,  [76] 
however,  to  be  understood,  that  the  entry  of  the 
owner,  is  an  adequate  and  effectual  remedy  in  all  cases 
of  ouster,  where  the  right  of  entry  is  not  lost.  If  upon' 
the  entry  of  the  lawful  proprietor,  whose  entry  is  not 
taken  away,  the  party,  who  has  acquired  the  seisin  by 
wrong,  chooses  voluntarily  to  relinquish  it,  and  to  yield 
to  the  title  of  the  rightful  owner ,  his  seisin  will  be  revest^ 
ed  by  such  entry,  and  the  remedy  is  complete*  This 
concQiatory  disposition,  however,  is  not  often  manifested 
on  such  occasions.  'If  then,  (as  is  generally  the  case,) 
the  wrong-doer,  notwithstanding  the  entry  of  the  rightful 
proprietor,  still  pertinaciously  retains  the  possession 
against  him,  or  resists  his  entry,  such  resistance  is  an 
ouster  and  disseisin,  upon  which  an  action  may  be  main* 
tained.  And  if  the  party  so  entering  has  a  good  tide  to 
the  land,  as  well  as  a  right  of  entry,  the  party,  who  thus 
holds  him  out,  cannot  qualify  his  oum  wrong,  by  claiming 
to  hold  only  as  tenant  for  years  or  at  wiU  to  some  other 
person.  [Co.  LUt.  271,  a ;]  12  Mass.  R.  325,  Proprie* 
tors,  Sfc.  vs.  McFarland.  The  effect  of  such  an  entry 
13  only  to  acquire  a  momentary  seisin  by  the  rightful 
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owner ;  and  he  is  still  driven  to  his  action  at  law  for  an 
effectual  remedy. 

Sect,  XIII.    In  one  point  of  view,  howeyer,  it  is 
[76]  material  to  consider  the  effect  of  this  seisin  far  a  mo-- 

.  mentf  thus  acquired  by  the  entry  of  the  rightful  own- 
er upon  the  party  who  committed  the  ouster.  If  the  par- 
ty by  whom  the  entry  is  made  was  actually  seised^  before 
the  (mster  committed  by  him  on  whom  he  entered,  the  mo- 
mentary seisin  acquired  by  such  re-entry  is  wholly  inop- 
erative. But  on  the  other  hand,  if  he  has  never  before 
been  seised  of  the  estate,  but  now  first  makes  his  entiy, 
(either  as  heir,  devisee,  remainder-man,  or  reversioner, 
or  for  breach  of  a  condition,)  the  effect  of  such  entry  nuof 
be  highly  important.  For  though  the  seisin  thereby  ac- 
quired is  but  a  Seisin  for  an  instant ;  yet.  the  act  of  the 
tenant  in  opposing  his  entry,  or  withholding  the  posses- 
sion from  him,  amounts  to  a  disseism.  12  Mass.  R.  325, 
Proprietors^  Sfc.  vs.  McFarland^  And  this  gives  the 
party  who  thus  enters,  the  right,  if  he  elects  to  avail 
himself  of  it,  to  change  the  form  of  his  remedy  by  action* 

[It  may  be  useful  here  to  remind  the  student  of  the 
difference  which  the  law  makes  in  &vor  of  the  right, 
between  a  lawful  entry  and  one  that  is  unlawJuL  For 
though  a  stranger  cannot  gain  an  actual  seisin  against 
the  owner,  without  ousting  him  or  his  tenant,  unless  it 
be  by  entering  on  lands  that  are  unoccupied ;  yet  in 
favor  of  the  right,  the  lawful  owner,  by  an  actual  entry, 
may  restore  his  seisin,  without  turning  the  person  who 
is  wrongfully  in  the  actual  seisin  out  of  possession. 
Thus,  if  I  have  been  disseised,  but  have  still  a  right  of 
entry f  and  enter  on  the  land,  the  seisin  vests  immediate- 
ly in  me ;  and  if  I  am  again  ousted,  or  denied  the  occu- 
pation by  the  person  in  possession,  this  wfll  be  a  re-dis- 
seisin.   LUt.  §411,  430.    But  the  seism  which  was 
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obtained  by  this  entry  wiB  still  be  important  for  many 
purposes.  It  will  be  a  sufficient  seisin  to  maintain  a 
writ  of  Right  or  a  writ  of  Entry ;  and  also  to  preserve 
the  right  of  entry  for  a  new  period  of  twenty  years,  and 
against  those  descents  which  might  otherwise  have 
toUed  the  entry.    LUt.  §  429 ;  2  Pr^st.  Mst.  292.] 

To  make  this  subject  more  intelligible,  it  may  be  use- 
ful to  mention  here,  what  there  will  be  occasion  to  state 
more  fully  hereafter ;  that  in  every  ijorit  of  Entry ^  it  is 
necessary  to  allege  with  precision  the  nature  of  the  in- 
jury complained  of ;  that  is,  whether  the  party  against 
whom  the  action  is  brought,  entered,  and  committed  the 
wrong,  as  an  abator^  intruder ^  or  disseisor.  If  the 
complaint  is  against  the  tenant  as  an  abator,  the  [77] 
count  must  state  whether  the  demandant  is  heir  or 
devisee ;  if  an  intrudeTy  whether  the  claim  is  by  the  re- 
mainder-man or  reversioner ;  and  if  the  complaint  charges 
the  tenant  as  a  disseisor,  it  must  set  forth  whether  the  dis- 
seisin was  done  to  the  demandant,  or  to  his  ancestor^ 
But  if  the  demandant  can  lawfully  enter  in  any  of  these 
cases  upon  the  abator  or  intruder,  or  upon  the  disseisor  of 
his  ancestor,  he  thereby  vests  the  seisin  in  himself.  The 
effect  of  such  entry  is  to  put  an  end  to  the  first  ouster  ; 
and  if  the  wrong-doer  still  retains  the  possession  after  the 
entry,  it  is  a  iiew  disseisin  of  the  party  so  entering.  And 
the  remedy  may  now  be  changed  from  a  writ  of  Entry 
against  the  abator,  or  intruder,  or  the  disseisor  of  the 
ancestor,  to  a  writ  upon  a  disseisin  done  to  the  demand- 
ant himself.  This  change  of  the  remedy,  it  is  however 
to  be  understood,  is  always  at  the  election  of  the  demand- 
ant, who  may  at  pleasure  waive  the  effect  of  his  entry, 
and  pursue  his  remedy  in  the  same  manner  as  if  he  had 
not  entered.  Booth,  84 ;  and  see  Litt.  ^  478 ;  Co.  Litt, 
278,  b. 
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Sect.  XIV.  But  the  remarks  which  have  just  been 
made  must  be  understood  as  applying  only  to  the  reme- 
dy by  writ  of  Entry ^  according  to  the  present  practice 
of  the  courts  in  Massachusetts^  and  some  of  the 
[78]  adjoining  states.  Or  rather  they  are  not  to  be  un- 
derstood, as  applicable  to  proceedings,  where  the 
remedy  for  the  recovery  of  real  property  is  by  the 
modem  action  of  Ejectment,  according  to  the  present 
practice  m  England,  and  in  the  state  of  JSTew  York. 
This  form  of  proceeding,  as  has  already  been  stated^ 
(ante,  §  2,)  supposes  a  wrong  to  the  lessor  of  the  plain- 
tiiF,  not  indeed  by  an  act  done  to  himself,  but  by  the 
expulsion  of  his  supposed  lessee,  by  a  stranger,  against 
whom  the  action  is  brought ;  and  notice  of  the  action  is 
given  to  the  tenant,  who  is  in  possession  of  the  land. 
The  tenant  is  permitted  to  defend  the  suit,  only  upon 
consenting  to  a  condition  required  by  the  court,  that  he 
will  confess  tease,  entry,  and  ouster :  that  is,  he  must  ad- 
mit a  lease  to  have  been  made,  by  the  party  who  claims 
tide,  to  the  supposed  or  nominal  plaintiif,  who  has  enter^ 
ed  under  that  lease,  and  been  afterwards  ousted  by  the 
supposed  defendant  The  tenant  must  also  agree,  that 
in  the  trial  of  the  issue,  he  will  insist  only  on  his  title. 
M.  on  Eject.  233  ;  3  BL  Com.  202. 

It  is  manifest,  therefore,  that  if  the  lessor  of  the  plain- 
tiff had  a  lawful  right  to  enter  upon  the  land  in  dispute^ 
at  the  time  he  commenced  his  ejectment,  he  might  of 
course  make  a  valid  lease  of  it  Consequently, 
[79]  this  confession  of  an  entry,  for  all  the  purposes  of 
trying  the  question  of  title  between  the  parties^ 
has  precisely  the  same  effect  as  an  actual  entry.  Doug. 
485,  OoodrightYS.  Cator ;  1  Johns.  Cases,  126,  Jackson 
vs^  Crysler.  But  if  the  right  of  entry  was  taken  away, 
before  the  action  of  ejectment  was  commenced,  either 
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by  the  statute  of  limitations,  or  any  other  means,  so  that 
the  lessor  of  the  plaintiff  could  not  lawfully  have  enter- 
ed, the  confession  of  an  entry  would  be  of  no  avail 
For  since  an  actual  entry  in  such  a  case  Avould  have 
been  a  trespass  against  the  tenant ;  the  confession  of  an 
entry  would  only  amount  to  an  admission  by  the  tenant, 
that  the  lessor  of  the  plaintiff  was  a  trespasser.  1  Burr. 
119,  Taylor  vs.  Horde.  And  as  no  person  by  the  an- 
cient law  was  permitted  to  make  a  lease  for  years,  any 
more  than  a  conveyance  of  a  freehold,  unless  he  was  in 
possession  of  the  property  leased ;  hence  the  reason 
that  an  action  of  ejectment  cannot  be  maintained,  even 
by  one  who  has  the  right  of  property,  unless  he  has  also  a 
right  of  erUry.  And  hence  also  it  follows,  that  wherever 
an  action  of  ejectment  can  be  maintained,  the  form 
is  ahoays  the  same,  whatever  may  be  the  nature  of  the 
ouster,  whether  an  abatement,  an  intrusion,  or  a  dissei- 
sin :  and  if  a  disseisin,  whether  done  to  the  party 
ioho  sws,  or  his  ancestor.  In  this  respect,  the  [80] 
remedy,  by  ejectment  is  totally  different,  from  the 
more  ancient  course  by  writs  of  Entry,  which,  as  we 
have  seen,  were  minutely  varied,  so  as  to  adapt  them  in 
every  case,  to  the  particular  nature  of  the  title,  and  also 
of  the  injury. 

Sect.  XV.  Before  we  proceed  to  the  consideration 
of  the  several  classes  of  Real  Actions,  adopted  in  our 
practice,  it  may  be  useful  to  notice  a  distinction  between 
real  and  personal  actions,  in  regard  to  the  effect  of  a 
former  judgment,  in  barring  or  binding  the  parties,  when 
a  subsequent  action  is  brought  for  the  same  cause.  In 
personal  actions,  as  debt,  covenant,  assumpsit,  trover, 
trespass,  and  the  like,  a  judgment  against  the  plaintiff 
upon  demurrer,  confession,  or  verdict,  is  generally  a  per- 
petual bar.     Those  cases  only  form  an  exception,  in 
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which  the  remedy  has  been  misconceired ;  as  where 
trespass  has  been  brought  by  mistake  instead  of  trover  ; 
or  where  the  plaintiff  has  misstated  his  cause  of  actioni 
and  the  defendant  demurs,  and  has  judgment  in  his 
favor.  2  Satmd.  47,  L  note.  In  these  cases,  if  a  see*- 
ond  action  is  brought,  in  which  the  former  misstatement 
is  corrected,  and  the  former  judgment  is  pleaded  in  bar^ 
the  plaintiff  may  reply  that  the  former  judgment  for  the 
defendant  was  not  obtained  upon  the  merits.     1    ChU<. 

Plead.  195. 
[81]       But  even  where  the  cause  of  action  is  misstat-* 

ed,  if  the  defendant  pleads,  and  the  plaintiff  takes 
issue,  and  has  a  verdict  against  him  in  a  personal  action, 
he  is  estopped  to  bring  a  fresh  suit.  In  such  a  case,  to 
prevent  the  effect  of  the  judgment,  m  barring  a  future  ac- 
tion, the  only  resource  of  the  plaintiff,  is  to  obtain  leave 
to  discontinue  or  become  nonsuit.  This  the  courts  usu- 
ally grant,  upon  payment  of  costs  to  the  defendant,  even 
after  verdict^  if  the  plaintiff  appears  to  have  a  meritori- 
ous cause  of  action. 

Sect.  XVL  In  real  actions  the  law  is  otherwise. 
Remedies  of  this  kind  are  not,  like  personal  actions,  all 
of  the  same  order.  They  are  of  different  natures  or 
grades,  rising  one  above  another.  And  if  a  demandant 
be  barred  in  a  real  action,  by  judgment  upon  a  verdict, 
confession,  or  demurrer,  he  may  still  have  an  action  of 
a  higher  nature,  and  try  the  same  right  agam.  The  rea- 
son assigned  for  this  indulgence  is,  because  it  concerns 
his  freehold  and  inheritance.  6  Co.  7,  b,  Ferrer's  case. 
A  demandant,  who  was  barred  in  an  Assize  of  novel  dis-^ 
seisin,  might  maintain  an  Assize  of  mjort  d?  ancestor,  or 
Entry  sur  disseisin  of  his  ancestor.  So  if  he  was  bar- 
red in  any  writ  of  Entry  of  his  own  seisin,  or  the  seisin 
of  his  ancestor,  he  might  maintain  his  writ  of  Right  for 
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the  same  property.  And  the  reason  why  a  jiidg*  [82] 
ment  in  the  first  action  against  the  demandant) 
cannot  be  pleaded  m  bar  of  the  second  is,  that  the  last 
is  of  a  higher  rank  or  gr^de  than  the  first.  It  is  even 
held>  that  a  judgment  against  the  demandant  m  a  For^ 
tnedan  in  the  descender  is  no  bar  to  a  Formedon  in  the 
reverter^  or  remainder ;  because  both  the  latter  are  of  ft 
higher  nature  than  the  former ;  since  an  estate  tail  only 
is  recoverable  by  a  Formedon  in  the  descender^  and  by 
the  others  the  fee  simple.     6  Co.  7,  b,  Ferraris  case* 

Whether  all  these  distinctions  would  be  adopted  by 
our  courts,  may  perhaps  be  questionable.  No  occasioli 
has  probably  occurred  to  call  forth  a  decision  upon  some 
of  them.  But  it  has  always  beeii  settled  in  our  prac- 
tice, that  a  judgment  against  the  demandant  in  any  writ 
0f  Entry ^  is  no  bar  to  his  maintaining  a  writ  of  Right. 
This  suggests  a  caution  to  the  practitioner,  not  to  re-- 
.sort  to  a  writ  of  Right,  where  a  writ  of  Entry  may.be 
brought ;  so  that,  if  through  accident,  or  any  unforeseen 
occurrence,  he  should  fail  in  the  first  suit,  he  may  still 
have  a  remedy  in  reserve.     [2  Prest.  Ahst.  347.] 

Sect.  XVIL     The  preceding  remarks,  it  will  be  re- 
collected, do  not  apply  to  the  modern  remedy  by  tres- 
pass and  ejectment,  as  practised  in  England,  and  in 
some  parts  of  our  own  country.     No  judgment  in 
that  action  can  bar  either  plaintiff  or  defendant   [83] 
from  suing  again,  and  thus  protracting  litigation, 
to  the  impoverishment  of  the  parties,  if  not  to  the  re- 
proach of  the  law.  *  Whether  the  party  has  failed  through 
some  unforeseen  accident ;  or  from  a  restless  spirit  of 
litigation,  he  is  inclined  after  one  failure,  to  try  the  ex- 
periment of  a  second  suit,  it  is  always  in  his  powrer  to 
do  so.     For  as  the  judgment  in  ejectment  confers  no 
tUk  to  the  freehold  upon  the  party  in  whose  favor  it 

11 
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is  given,  it  consequently  is  not  evidence  of  title  in  a 
subsequent  action,  even  between  the  same  parties.  BuL 
JV'.P.  106;  I  Mod.  10,  Clerk  vs.  RatoeU  ^  PhiUyfS. 
It  is  manifest,  therefore,  that  the  judgment  can  never  be 
final ;  and  that  it  is  always  in  the  power  of  the  party 
who  fails  m  the  suit,  whether  plaintiff  or  defendant,  to 
bring  a  new  action.  For  since  a  different  demise  may 
be  stated  m  every  new  action,  it  never  can  appear  jtwK- 
cialbf  to  the  court,  that  the  second  ejectment  is  brought 
for  the  same  cause  of  action  as  the  first. 

Application,  it  seems,  has  sometimes  been  made  to 
the  court  of  Chancery,  by  the  party  prevailing, '  after 
several  ejectments  determined  in  his  fovor,  for  a  perpet- 
ual injunction.  This  has  generally  been  refiised  by  that 
court.  But  in  one  case,  after  such  a  refusal  by  the  court 
of  Chancery,  upon  appeal  to  the  House  of  Lords,  the 
injunction  was  granted.  1  Bro.  P.  C.  270,  Eatl  of  Bath 
vs.  Shenxm. 
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CHAPTER  IL 


The  J\rature  of  Reed  Actions  and  their  Incidents. 

Sect.  L  Real  Actions  are  the  remedies  pro- 
vided by  the  ancient  law,  for  him  ivho  had  right  [84] 
or  title  to  lands  or  tenements,  the  possession 
of  which  was  unjustly  withheld  or  wrested  from  him* 
By  these  actions  the  rightful  owner,  (here  called  the  de« 
mandant,)  might  recover  his  possession,  according  to  the 
feature  and  circumstances  of  the  injury  he  had  sustained. 
Aad  the  several  remedies  which  the  law  has  provided, 
derioe  their  names^  either  from  the  principal  pomt  stated 
in  the  writ,  or  the  nature  of  the  wrong  to  be  redressed. 

Real  actions  are  divided  into  Actions  possessory^  and 
Jlctyms  droiiuraL  The  first  class  is  again  subdivided 
into  possessory  actions  upon  the  demandant's  own  seism, 
and  possessory  ancestrely  upon  the  seisin  of  some  ances- 
tor. Droitural  actions  are  where  the  party  can  no  longer 
recover  by  trrit  o/*  Entry;  or  where,  for  some,  other 
reason,  he  does  not  claim  upon  the  possessory  title^  but 
the  right ;  tod  the  remedy  in  this  case  is  by  writ  of 
Right. 

These  several  remedies  rise  one  above  another,  [85] 
as  has  been  already  observed,  according  to  the 
nature  of  the  wrong  winch  has  been  inflicted,  or  the 
right  to  be  restored.  Thus  if  A.  is  disseised  by  B., 
while  the  possession  continues  in  B.,  it  is  a  mere  naked 
possession,  imsupported  by  any  right.     A.  may,  there- 
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fore,  as  we  have  seen,  by  entry  on  the  lands,  without 
any  action,  restore  his  possession^  and  put  an  end  to  the 
possession  of  B.  But  if  B*  dies,  the  possession  descends 
by  act  of  law  upon  his  heirs.  In  this  case,  as  the  heirs 
come  m  by  lawful  title,  they  acquire,  in  the  view  of  the 
law,  an  apparent  right  of  possession.  This  title  is  so 
far  good  against  the  person  disseised,  (at  least  if  the 
disseisor  had  possession  for  five  years  before  his  death, 
without  entry  or  claim  by  the  disseisee,)  that  he  has  now 
lost  his  right  to  recover  the  possession  by  entry,  and  can 
recover  it  ordy  by  an  action  at  late.  For  this  purpose, 
the  possessory  actions  above  mentioned  9Te  resorted  to, 
and  the  writs  by  which  they  are  instituted  are  called 
writs  of  Entry.  But  if  A.  permits  the  possession  to  be 
withheld  from  him  beyond  the  period  limited  by  the 
law,  (which  with  us  is  thirty  years,)  or  if  judgment  is 
recovered  agamst  him  in  a  possessory  action,  either  upon 
a  default  or  a  trial  of  the  merits  ;  in  these  cases  B.'s 

title  is  strengthened  in  the  eye  of  the  law,  and  A. 
[86]   can  no  longer  recover  by  a  possessory  actum,  but 

is  compelled  to  resort  to  his  writ  of  Right.  This 
is  his  last  resort :  so  that  if  he  fail  to  commence  his 
writ  of  Right  within  the  time  limited,  (with  us  forty 
years  upon  the  seisin  of  the  ancestor,  or  thirty  years 
upon  his  own  seisin,)  he  is  now  without  remedy,  and 
consequently  the  title  acquired  against  him  by  wrong, 
becomes  complete  and  indefeasible.  See  Co.  Lilt.  239, 
a*  n.  1* 

As  the  party  injured  has  in  many  cases  an  election  of 
remedies,  he  should  of  course  always  choose  the  writ 
which  is  of  the  lowest  nature.  [Booth  1 .]  For  although 
judgment  against  the  demandant  in  a  real  action  is  a  bar 
to  another  of  the  same,  or  an  inferior  grade,  it  is  no 
bar,  as  was  befi:ire  remarked,  to  one  of  a  k^h^r  nati$n^ 
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If  the  demandant  has  brought  a  writ  of  Enhy^  and  has 
been  cast^  either  m  consequence  of  some  unexpected 
objection,  or  accidental  occurrence,  or  upon  a  full  trial 
of  the  merits,  though  it  is  a  bar  to  suing  a  new  writ  of 
Entryy  it  is  no  bar  to  a  writ  of  Right.  And  the  reason 
is,  that  the  tenant's  having  a  better  subsisting  title, 
(which  is  all  that  a  recovery  in  a  writ  of  Entry  is  evi- 
dence of,)  is  no  defence  in  a  writ  of  Right.  That  writ 
draws  in  question,  not  the  title  only  ;  but  the  mere  rights 
also  of  the  parties  to  the  suit.  8  Cran.  229, 
Oreen  vs.  Liter.  The  demandant  therefore  should  [87] 
not  resort  to  his  writ  of  Right,  while  he  has  a 
remedy  by  writ  of  Entry.     [2  Prest  Mst.  347.] 

Sect.  IL  Real  actions  by  the  ancient  law,  as  well 
as  by  our  own,  were  always  local,  and  therefore  must 
be  brought  in  the  county,  where  the  land  demanded 
lies.  Bract.  Ub.  iv.  c.  20,  foL  189,  414.  If  the  demand- 
ant's writ  is  sued  in  a  wrong  county,  and  this  is  appar- 
ent upon  the  face  of  the  writ,  the  court  wiU  quash  it  on 
motion.  But  when  not  apparent,  it  must  be  pleaded  in 
abatement  7  Mass.  R.  461,  Hawkes  fy  al.  vs.  Inhab^ 
Hants  of  Kefinebeck;  10  Mass.  R.  176,  Gage  vs.  Gan- 
net  8r  al;  [1  Greenl.  238,  Hathome  vs.  Holmes.Ji 

Formerly,  if  the  land  was  in  several  adjoining  coun- 
ties, an  Assize  must  have  been  brought  in  confinio  com-- 
itains^  and  should  so  be  stated  in  the  writ.  85  H.  VL 
30 ;  IBooth,  2.]  But  that  seems  not  to  have  been  the 
practice  in  real  actions  generally. 

It  b  also  necessary  to  allege  in  the  writ  where  the 
land  lies,  for  the  recovery  of  which  the  action  is  brought 
{Boothy  3.]  And  here  a  distinction  was  once  made  be* 
tween  writs  of  Entry  and  writs  of  Right,  on  the  one 
hand,  and  Assize  or  Dower  on  the  other.  The  former 
w^e  required  to  state  the  town,  vill,  or  place,  (not  a 
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hamlet,)  where  the  lands  sued  for  were  situated* 

[88]  In  the  latter  it  might  be  described  as  being  in  a 

hamlet.    8  Edw.  IV.  36 ;  17  Edw.  IH.  66.    This 

distinction,  however,  has  long  since  ceased  even  in 

England. 

In  our  practice,  if  the  land  sued  for  b  within  the  lim- 
its of  any  town,  district,  or  other  incoiporated  place,  it 
should  be  so  stated ;  if  the  place  is  unincorporated,  any 
name  or  description  by  which  the  place  is  generally 
known,  will  be  sufficient. 

Formerly  it  was  held  necessary  to  observe  a  particu- 
lar arrangement  of  the  things  demanded  in  a  real  ac- 
tion. The  mare  worthy  were  to  be  placed  before  the 
less  worthyy  and  an  entirety  before  a  moiety  or  other 
part.  [Boothy  2.]  Land  with  a  dwelling-house  was  to 
be  demanded  before  land  without  a  building ;  and  a 
castle  before  another  messuage,  or  even  a  manor.  1 
Edw.  III.  4 ;  7  A  YI.  39.  There  is  a  manifest  propri*- 
ety  in  observing  this  order  of  arrangement ;  but  a  de-i 
parture  from  it  would  not,  as  it  once  did,  hazard  the 
abatement  of  the  writ. 

Another  nicety  of  ancient  times,  for  which  the  writ 
was  abateable,  was  denominated  bis  petitum.  [iBootA, 
2.]  It  was  where  the  same  thing  was  twice  demanded 
in  the  writ  Thus  if  the  writ  demanded  a  manor,  and 
also  a  rent,  or  an  advowson  which  was  parcel  of  the 
same  manor,  it  abated  the  writ.   3  Edw.  III.  85 ;  6  Edw^ 

m.  267. 
[89]  As  ihe  freehold  is  demanded  in  all  real  actions, 
it  foUows  of  course  that  the  tenant,  against  whom 
the  suit  is  brought,  must  be  seised  of  a  freehold^  or  he 
may  defeat  the  demandant  by  pleading  nan  tenure^  as  it 
is  called.  See  chap.  iv.  ^  1 6 ;  [Booth,  3.]  And  if  the 
tenant,  against  whom  a  writ  of  Dower  or  other  real  ac- 
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tion  18  bro^ight,  is  not  in  the  actual  possesmn  and  occu- 
fancy  of  the  lands  demanded,  it  is  required  by  our  law 
that  the  person  in  possession  should  be  served  with  a 
copy  of  the  writ,  or  original  summons,  or  by  having  it 
read  to  him  by  the  officer,  or  the  writ  shall  abate.  Mass. 
Stat.  1797,  ch.  50,  ^  4.  This  exception,  however,  must 
be  taken  by  plea  in  abatementy  and  cannot  be  made  by 
way  of  motion  or  suggestion^  to  the  court. 

Sect.  III.  The  cxriginal  writ,  which  was  sued  out  of 
Chancery,  in  Real  actions,  was  generally  a  Pmcipe  qmd 
reddat.  Its  form  was  a  direction  to  the  sheriff  to  com" 
mand  the  tenant,  that  he  render  the  lands  in  question  to 
the  demandant :  and  unless  he  should  do  so,  the  sheriff 
was  commanded  to  summon  him  by  good  summoners 
to  appear,  and  shew  wherefore  he  had  not  done  it.  The 
first  process,  therefore,  was  a  summons,  which  was 
served  by  the  sheriff  or  his  bailiff,  either  upon  the  per- 
son of  the  tenant,  or  upon  the  land  demanded.  [Booths 
4.]  And  after  summons,  proclamation  thereof  was 
to  be  made  on  Sunday,  at  the  most  usual  door  of  [90] 
the  church,  after  divme  service.  Stat.  31  Eliz* 
eh.  3,  ^  2.  There  were  to  be  fifteen  days  at  least,  be« 
tween  the  summons  and  the  day  the  tenant  was  to  ap- 
pear. 2  Sound.  45,  n.  4.  If  he  neglected  to  appear,  his 
default  was  entered,  and  a  judicial  writ,  denominated 
grand  capey  was  awarded  against  him.  At  the  return 
of  this  second  process,  if  the  tenant  did  not  s^pear,  and 
save  his  default,  either  by  aHegmg  that  he  was  not  sum* 
moned,  or  shewing  some  other  lawful  excuse  for  his 
non-appearance,  the  demandant,  according  to  the  strict 
Tide  of  lawy  was  entitled  to  judgment  for  seisin  of  the 
land.  Boothy  6.  The  excuses  which  were  admitted  to 
save  the  tenant's  default,  were  inqMrisanmenty  inundation 
of  watersj  tempest^  or  destruction  of  a  bridgCy  and  some 
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others;  But  it  was  no  excuse  for  a  defatdt,  to  allege 
generally  that  he  was  sick ;  though  it  was  admitted  as 
one  of  the  usual  essoins.  PUmd.  18,  19 ;  BendL  24. 
Upon  default,  after  summons,  an  attachment  issued,  by 
which  the  sheriff  was  commanded  to  put  the  tenant  by 
gage  and  safe  pledges,  per  vadium  et  salvos  plegios^  so 
that  he  should  be  before  the  justices,  to  answer  the  de- 
mandant This  process,  Uke  the  former,  had  fifte^a 
days  between  the  teste  and  return,  and  authorized 
[91]  the  sheriff  to  take  security  by  personal  goods  only. 
But  the  attachment  soon  degenerated  to  mer^ 
matter  of  form,  and  the  pledges  became  only  nominal 
persons. 

If  after  attachment  the  tenant  still  neglected  to  ap<» 
pear,  another  writ  was  issued,  called  a  distringas  or  dia^ 
tress  infinite.  [Booth,  11.]  By  this  the  sheriff  was 
commanded  to  distrain  the  tenant  from  time  to  time, 
contmaallyj  by  taking  his  goods^  and  the  profits  of  his 
lands,  which  were  called  issues.  These  by  the  old  law 
were  forfeited  to  the  king,  if  the  tenant  did  not  appear* 
3  Bl  Com.  280.  But  by  a  late  statute,  (10  Geo.  i^  ch, 
50,)  the  court  were  authorized  to  cause  the  issues  to  be 
sold,  to  defray  the  reasonable  costs  of  prosecuting  the 
suit. 

Besides  the  several  kinds  of  process  which  have  been 
mentioned,  the  demandant  was  often  compelled  to  re- 
sort to  several  others,  by  the  management  of  the  tenant, 
whereby  he  contrived,  from  time  to  time,  to  save  ou 
excuse  his  defaults.  The  most  usual  fortn  of  excuse, 
allowed  by  the  ancient  law,  was  denominated  an  Essw^ 
of  which  we  shall  soon  take  notice. 

Sect.  IV.  In  our  practice  the  process  in  real  and 
personal  actions  is  the  same.  The  writ  is  simple,  intel- 
ligible,  and  expressive  of  the  claim  or  complaint  of  the 
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demandant  or  plaintiff,  and  the  duty  enjoined  up- 
on the  sheriff.  The  forms  are  enacted  by  stat-  [92] 
ute,  and  must  be  pursued  in  all  cases  in  which 
they  afford  an  appropriate  remedy.  3  Mass.  R.  193, 
Cooke  Ys.  GM)8.  All  original  suits  must  be  commenced 
by  summons^  capiaSj  or  attachment;  and  generally  a 
party  has  his  election,  to  pursue  one  or  the  other  at  his 
pleasure.  Mass.  Stat.  1784,  ch.  28.  Real  actions  are 
usually  prosecuted  by  original  summons,  so  called  to 
distinguish  it  from  the  summons  which  accompanies  the 
writ  of  attachment.  This  writ  may  indeed  be  used  in 
the  commencement  of  aU  actions,  personal  as  well  as 
real ;  an  early  law  of  the  colony  having  provided  that 
every  plaintiff  should  be  at  liberty  to  sue  out  either 
summons  or  attachment     Ord.  1644,  Jtnc.  Chart.  49. 

Before  the  statute  of  1796,  ch.  75,  the  writ  in  real 
actions  might  not  only  be  issued,  but  executed  also  in 
the  same  manner  as  personal  actions.  The  first  section 
of  that  statute  provides,  "  that  if  the  tenants  body  be 
taken  upon  a  writ  oj  Ejectment,  Or  other  real  action, 
his  own  bond,  and  no  other,  shall  be  required  for  his  ap- 
pearance to  answer  to  the  same."  It  follows,  therefore, 
that  the  demandant  may  institute  his  suit  by  either  of 
the  writs  before  mentioned,  and  is  only  restricted,  as  to 
compelling  the  tenant  to  procure  bail. 

The  writ  in  this,  as  in  all  other  cases,  must  be 
in  the  name  of  the  Commonwealth,  sealed  with  the  [93] 
seal  of  the  court,  bear  teste  of  the  Chief  Justice, 
or  of  the  first  Justice  not  interested,  and  be  signed  by 
the  clerk  of  the  court  from  which  it  is  issued.  Mass. 
Const,  ch.  6,  art  5;  Stat.  1820,  ch.  79.  It  must  be 
dated  and  served  fourteen  days  at  least,  before  the  sH- 
tmg  of  the  court  to  which  it  is  returnable,  if  against  an 
individual,  and  thirty  days  at  least  if  against  a  corpora* 

12 
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tion.  Mass.  Stat.  1797,  ch.  50 ;  1783,  ch.  39,  §  6.  And 
before  it  is  served,  it  must  be  indorsed  by  the  demand- 
ant, if  he  is  an  inhabitant  of  the  state,  or  by  his  agent 
or  attorney,  being  an  inhabitant  thereof.  But  if  the  de- 
mandaht  is  not  an  inhabitant  of  the  state,  lus  writ  must 
be  indorsed  by  some  responsible  person  who  is.  Mass. 
Stat.  1784,  ch.  28,  ^  11.  If  the  demandant  is  a  minor, 
lois  prochein  ami  should  indorse.  17  Mass.  R.  222, 
Crosseti  vs.  Dryer.  It  may  be  added,  that  an  error  in 
the  teste  or  date,  or  an  omission  to  indorse  the  writ,  can 
be  taken  advantage  of  only  by  plea  in  abatement,  and 
is  cured  by  a  general  appearance  and  pleadmg  to  the  ac- 
tion. Tid.  Prac.  91 ;  7  Mass.  R.  209,  Prescott  vs.  Tufts. 
All  writs  in  real  actiofis  must  be  served  by  the  sheriff^ 
or  his  deputy  ;  or  when  either  of  them  is  party  or  inter- 
ested, or  the  office  of  sheriff  is  vacant,  by  some  coroner  of 
the  county.    Mass.  Stat.  1783,  ch.  44 ;  1792,  ch.  17.  But 

if  process  is  served  by  a  deputy  sheriff,  where 
[94]  another  deputy  is  party,  the  process  is  not  void, 

though  it  will  be  set  aside  on  motion  or  plea.  1 1 
Mass.  R.  181,  Gage  vs.  Graffam.  As  no  damages  are 
given  in  Real  Actions,  the  only  inducement  to  make  an 
attachment  of  property  is  to  secure  a  fund,  from  which 
the  bill  of  costs  that  shall  be  recovered  may  be  satisfied. 
It  is  usual,  therefore,  in  these  cases  to  make  only  a  nom- 
inal attachment. 

Sect.  V.  The  indulgence  of  the  ancient  law  allowed 
both  parties,  in  real,  as  well  as  personal  actions,  who 
had  been  summoned,  or  ought  to  attend  in  any  suit,  to 
excuse  their  absence,  for  some  supposed  just  cause. 
Fkt.  lib.  6,  ch.  7,8;  Co.  2  Inst.  125;  [Booths  14.] 
These  excuses  were  denominated  essoins;  and  they 
were  originally  provided  by  the  law,  as  a  ]f)rotection 
to  parties,  from  the  injury  or  prejudice  to  which  they 
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would  otherwise  hare  been  liable,  even  for  an  inevitable 
absence.  There  were  in  ancient  times  five  prindpcd 
essoins,  which  were  allowed  both  in  real  and  personal 
actions.  I.  That  the  party  was  in  the  king's  service. 
2.  That  he  was  in  the  holy  land  3.  That  he  was 
beyond  sea.  4.  On  a  sick  bed.  5.  Sick  on  the  road. 
And  this  last  was  called  the  common  essoin.  Besides 
these,  there  were  fecial  essoins,  allowed  in  real^  but 
not  personal  actions.  FUt  lib.  6,  ch.  7.  Some  of 
these  essoins  likewise  were  allowed,  in  one  kind  [95] 
of  real  action,  but  not  in  another.  Thus  the 
essoin  of  being  in  the  king^s  service^  (which  generally 
occasioned  great  delay,)  was  not  allowed  in  Dowers 
Qmre  impedit,  Assize  of  darrein  presentment,  or  of  novel 
disseisin.    39  H.  VI.  40 ;  Co.  2  Inst.  124. 

To  guard  against  the  abuses  which  were  frequently 
practised,  the  common  law  had  provided  in  some  cases, 
as  the  statute  of  Marlbridge  (Ch.  19.)  afterwards  did  in 
others,  that  the  truth  of  the  excuse  should  be  verified  by 
oath  of  the  party.  But  the  common  essoin,  of  sickness 
on  the  way  to  the  court,  (as  it  occasioned  but  httle  delay,) 
was  not  required  to  be  warranted,  as  it  was  called,  by 
oath. 

As  the  essoin  of  beyond  sea,  was  often  falsely  alleged, 
the  parliament  interposed,  and  allowed  the  demandant 
to  challenge  it.  Stat.  West.  1,  ch.  44;  [13  Edw.  L] 
And  if  it  was  found  that  the  tenant  was  within  the.  four 
seas,  on  the  day  of  the  summons,  and  three  weeks  after, 
the  essoin  was  turned  into  a  default,  and  the  tenant  lost 
his  land,  as  a  punishment  for  falsely  delaying  the  de- 
mandant. Co.  2  Inst.  253.  Afterwards  the  same  pro* 
vision  was  enacted  to  prevent  a  similar  practice  in  the 
essoin  of  being  on  a  sick  bed.  Stat.  West.  1,  ch. 
17.    But  the  greatest  abuse  of  this  well-meant  [96] 
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indulgence  to  tenants,  was  practised  by  jainMenants^ 
parceners,  and  terumts  in  commoriy  all  of  whom  the 
demandant  was  obliged  to  join  in  the  suit  If  there 
were  three  or  more  of  them,  the  first  might  essoin,  and 
the  other  two  appear  at  the  return  of  the  summons. 
Then  all  must  have  the  same  day  given  tkerrij  at  which 
day  the  second  would  essoin,  and  the  other  two  appear, 
and  so  on  to  the  last.  After  each  had  been  allowed  his 
essoin  in  their  order,  the  first  might  essoin  ogYzm,  and 
so  on.  This  is  what  was  called  fourching  by  essoin ; 
which  was  so  much  abused,  that  the  parliament  first 
prohibited  it  as  to  joint-tenants  and  parceners,  (Stat. 
West,  1,  ch.  43,^  and  afterwards  as  to  husband  and 
wife.     Stat.  Glxmc.  ch.  10 ;  see  2  Saund.  45.  n.  4. 

Essoins  were  allowed,  not  only  before,  but  after  ap- 
pearance, after  view,  and  before  and  after  issue  joined* 
They  were  not  confined  to  the  original  parties  to  the 
suit,  but  extended  to  the  prayee  in  aid  and  the  vouchee. 
And  after  the  vouchee  had  been  essoined,  and  the  same 
day  given  to  the  tenant,  demandant,  and  vouchee ;  1M 
tenant  was  still  permitted  to  essoin  again.  Booth,  42  ; 
Zfoft.  46,  Clanrickard  vs.  Lisle. 

Such  are  some  of  the  most  important  particu- 
[97]  lars  in  these  dilatory  and  strange  proceedings,  so 
oppressive  to  the  demandant,  and  so  reproachful 
to  the  law.  It  is  not  surprising  that  the  judges  in  Eng- 
land, and  indeed  the  whole  nation,  should  have  been 
anxious  to  get  rid  of  the  system  of  Real  actions,  if  they 
believed,  (as  it  seems  they  did,)  'that  it  was  impossible 
to  retain  them,  and  at  the  same  time  to  strip  them  of 
these  intolerable  appendages.  Fortunately,  as  has  been 
before  hinted,  the  doctrine  of  essoms  was  never  admit- 
ted into  our  practice;  and  our  experience  has  clearly 
ehovm,  that  it  is  by  no  means  incompatible,  to  retain 
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what  is  valuabk  and  useful  m  the  ancient  law  upon  this 
subject,  and  to  reject  what  is  useless  and  pernicious. 

Sect.  VI.  Where  an  action  is  commenced  in  the 
name  of  several  persons,  one  or  more  of  whom  refuses 
to  proceed ;  as  the  others  cannot  go  on  without  him, 
the  action,  whether  real  or  personal,  (where  such  party 
cannot  be  severed  from  his  companions,)  is  at  an  end. 
But  that  one  of  several  plaintiffs  or  demandants  might 
not  have  it  in  his  power,  either  through  obstinacy  or 
fraud,  to  defeat  the  rights  of  another,  who  had  the  mis- 
fortune to  be  connected  with  him ;  the  law  early  pro- 
vided, that  where  several  were  compelled  to  join  in  one 
action,  if  one  or  more  refused  to  appear  and  prose- 
cute, a  summons  should  he  awarded  to  the  persons  so 
refusing,  requiring  them  to  appear  at  a  certain  day, 
to  prosecute,  together  with  the  others  who  chose 
to  proceed  in  the  suit.  If,  at  the  return  of  such '  [98] 
a  summons,  those  to  whom  it  is  awarded,  do  not 
appear,  judgment  is  given,  that  they  shall  be  severed^  and 
that  the  other  plaintiffs  or  demandants  shaM  site  alone. 
Bro.  Summons  et  Severans  4,  10,  16;  Boq.  jibr.  Sum. 
fy  Sev.  A.  This  proceeding  is  denominated  smMCMOir s 
AND  sEVERAxcc  ;  and  at  common  law  it  lies  generally 
in  real  actions,  and  actions  that  savor  of  the  realty,  as 
Detinue  of  Charters^  Warrantia  Cartm^  and  the  like. 
[See  post  ch.  iv.  ^  14.]  But  if  a  party  who  refuses,  ov 
is  disabled  to  sue,  be  improvidently  joined  with  others  in 
a  suit,  where  they  might  have  proceeded  without-  him, 
such  party  cannot  be  severed ;  and  if  the  tenant  makes 
the  objection  in^  season^  the  writ  will  abate,  or  the  action 
must  be  discontinued.  10  Mass.  R.  131,  Poor  vs.  Rob^ 
inson. 

By  our  statute  of  1 786,  cL  62,  co-heirs,  and  joint- 
tenants  may  all,  or  any  two  or  more  of  them,  join  in  an 
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action  of  Wastes  Ejedmentj  or  (my  other  real  actiany  for 
the  recovery  of  their  lands ;  or  each  one  may  sue  alone 
for  his  particular  share*  Since  that  statute,  therefore, 
as  they  are  no  longer  compeUable  to  join  in  such  ac- 
tions, according  to  the  ancient  principle,  summons  and 
severance  no  longer  lieSj  in  the  case  of  co-heirs  and 
joint-tenants.  But  if  several  of  them  joined,  and 
[99]  any  one  of  them  afterwards  became  disqualified, 
(as  by  a  release^  or  the  marriage  of  a  feme  sole  ;) 
or  if  one  refused  to  prosecute,  they  were  of  course  sub- 
jected to  all  the  inconveniences  of  a  joint  action  at  com- 
mon law.  10  Mass.  R.  131,  Poor  vs.  Robinson;  Bk 
179,  Oxnard  vs.  Proprietors  of  Kermebeck  Purchase. 

After  one  has  been  summoned  and  severed^  he  can  no 
longer  defeat  the  proceedings,  or  prejudice  the  other 
parties  to  the  suit  by  his  acts ;  as  by  entering  upon  the 
lands  demanded,  or  in  the  case  of  a  female,  by  mar- 
riage pending  the  suit  10  Co.  134,  Read  8f  Redmonds 
case. 

It  is  manifestly  for  the  advantage  of  all  concerned, 
that  questions  of  tide  should,  if  possible,  be  decided  in 
one,  rather  than  a  number  of  suits.  And  it  has  accord 
ingly  been  suggested  from  a  most  respectable  quarter, 
that  the  subject  was  deserving  the  attention  of  the  leg- 
islature.   See  10  Mass.  R.  180.* 


*  Since  the  former  edition  was  published,  the  statute  of  1826, 
ch.  70,  has  made  an  important  change  in  the  law  upon  this  subject. 
The  first  se9tion  provides  that  the  suit  shall  not  be  abated  by  the 
death,  marriage,  or  other  disability  of  the  demandant.  But  the 
heir,  or  such  other  person,  as  would,  if  the  suit  were  abated,  be  en- 
titled to  commence  the  like  action,  may  be  permitted  to  prosecute. 
And  if  one  or  more  of  several  demandants  die,  or  be  disabled,  the 
heir,  &c.  may  prosecute  the  suit  jointly  with  the  other  demandants  ; 
and  shall  be  entitled  or  subjected  to  costs,  a^  an  original  demand- 
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Sect.  VII.  By  the  ancient  law,  the  party  against 
whom  a  suit  was  commenced,  instead  of  taking  upon 
himself  the  defence  of  the  action,  in  many  cases  might 
call  in  another  person,  either  to  defend  in  his  behalf,  or 
to  aid  and  protect  him  in  his  defence.  If  he  was 
sued  for  land  in  a  real  action^  which  some  person  was 
bound  by  his  warranty  to  defend,  the  proceeding,  by 
which  such  party  was  called  into  court  to  defend 
the  title  he  had  warranted,  was  called  voucher,  [100] 
of  which  some  account  will  be  given  hereaf- 
ter. Chap.  3,  §  6,  7.  But  the  action  might  be  brought 
against  one,  who,  though  he  hz.di  possession  of  the  thing 
demanded,  had  not  the  complete  and  entire  property. 
In  this  case,  if  judgment  passed  against  him  who  was 
sued,  some  other  person  who  had  the  ultimate  right, 
would  be  injured.  And  he  could  not  vouch  in  such  a 
case,  because  that  was  permitted  only  where  the  tenant 
held  an  estate  of  freehold^  and  had  also  the  warranty  of 
his  feoffor  or  grantor.  Co.  Litt.  385,  a.  The  law  there- 
fore allowed  such  a  party  to  pray  the  aid  of  him  who 
had  the  title,  to  defend  the  suit.     1  Danv.  Abr.  291, 303. 

Aid  prayer  was  not  confined  to  real  actions^  but 
was  also  allowed  in  personal  actions  which  involved 
the  title  to  the  realty,  as  in  Trespass,  Replevin^  Annuity^ 

ant.  By  sect.  2,  if  one  or  more  of  the  tenants,  against  whom  a 
real  action  is  pending,  shall  die  before  judgment  is  rendered,  the 
action  may  be  prosecuted  against  the  surviving  tenant  or  tenants, 
for  such  part  of  the  premises,  as  they  then  hold  or  claim.  And  in 
all  such  cases  the  court  shall  allow  such  amendments  of  the  declar- 
ation and  other  pleadings,  and  such  suggestions  on  the  record  as 
the  citse  may  require.  And  by  stat,  1828,  ch.  120,  it  is  further  pro- 
vided, that  on  the  marriage  of  ^ny  feme  sole,  after  service  of  process 
in  any  case  in  which  she  may  be  demandant,  plaintiff,  or  petitioner, 
the  husband,  on  motion,  may  become  party,  and  the  suit  shall  not 
abate. 
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Scire  FacidSf  Attaint^  and  some  others*  3  Reeves^  Hist 
445  ;  IBoothy  60.]  As  the  king  could  not  be  vouched, 
his  grantee  might  pray  him  in  aid.  This  however  was 
confined  to  those  cases,  in  which  the  king  might  be  lia- 
ble to  suffer  damage,  or  the  title  to  a  freehold  derived 
from  him  was  drawn  in  question.      1   Danv.  269,  27  L 

Aid  of  the  king  therefore  was  of  two  kinds.  First. 
[101]  Upon  the  warranty,  for  the  purpose  of  recovermg 

in  value,  for  the  land  of  which  his  grantee  had 
been  evicted ;  and  then  it  was  a  substitute  for  a  voucher. 
Seco9uL  Where  it  was  founded  upon  the  slendemess 
of  the  tenant's  estate,  and  then  it  resembled  the  pro- 
ceeding, by  which  any  common  person  was  called  upon 
to  aid,  or  to  defend  for  the  tenant. 

Upon  demand  of  aid,  if  the  prayer  was  granted  by  the 
court,  a  judicial  writ,  called  a  summons  ad  auxiliandumf 
was  sued  out  by  the  tenant  At  the  return  of  the  writ, 
if  the  prayee  did  not  appear,  or  essoin,  or  if  he  after- 
wards made  default,  judgment  was  entered,  "  that  the 
tenant  should  answer  to  the  count  without  the  said  A.,'^ 
the  prayee.  Booth,  61 ;  2  £.  8r  P.  386,  Onslow  vs. 
Smith  ;  see  the  form  of  the  prayer  and  the  summons  ad 
auxiliandumj  Appendix,  JVo.  41,  41  a« 

Tenant  for  hfe  generally  had  his  option  to  vouch  the 
reversioner,  or  pray  him  in  aid.  9  H.  VI.  3.  When  the 
remamder  was  limited  in  fee  to  tenant  for  life  and  an* 
other,  if  tenant  for  life  was  impleaded,  he  should  have 
aid  of  the  other.  And  the  tenant  for  life  might  have 
aid  of  the  remainder-man  in  fee,  without  showmg  any 
deed ;  because  there  might  be  a  feoffment  without  deedr 
22  H.  VI.  1. 

A  party  who  is  in  by  his  own  wrong,  as  abator^ 
[102]  intruder,  or  disseisor,  is  not  allowed  to  pray  in 

aid.     1  Danv.  Abr.  287.    Therefore  m  a  writ  of 
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Entry  in  nature  of  an  assize^  aid  might  be  prayed  of 
the  reversioner  ;  but  not  in  an  assize^  because  in  that 
action  the  tenant  is  supposed  to  be  in  by  his  own  tor* 
tious  aet    14  a  VI.  22 ;  4  Ed.  IV.  14 ;  21  Ed.  IV.  16. 

wfid  should  be  prayed  before  a  general  imparlance^ 
If  prayed  afterwards,  it  is  bad  on  general  demurrer,  and 
the  court  will  give  judgment  that  the  tenant  answer 
alone.  2B.8rP^  384,  Onsloiv  vs.  Smith;  2  Saund.  45^ 
€•  note* 

In  voucher  and  aid  prayer^  the  party  is  brought  in  to 
defend,  at  the  request  of  the  tenant.  But  the  tenant 
may  collude  with  the  demandant,  and  suffer  judgment 
to  go  against  him,  to  the  mjury  of  some  person  interest- 
td  in  the  estate.  The  law  therefore  m^de  provision 
that  such  interested  party  might  pray  to  be  received  to 
defend  his  freehold  or  inheritance.  2  Reeves!^  Hist.  16L 
The  proceeding  by  which  such  party  was  permitted  at 
his  own  reifaest  to  defend,  was  called  receit*  See 
the  form  of  the  prayer  to  be  received,  Jppendix,  JSTo.  43^ 

The  time  of  praying  to  be  received  was  when  judg- 
ment was  about  to  be  given  for  the  demandant,  without 
further  process.  And  the  person  received  might  plead 
most  of  the  pleas,  and  take  all  advantages  of 
voucher^  aid,  &c.  which  the  tenant  might,  but  [103] 
could  not  imparl,  or  essoin  ;  and  if  he  suffered  a 
default,  it  was  peremptory.     3  Reeves^  Hist*  447. 

The  demandant  might,  by  way  of  plea,  allege  some 
matter  agamst  these  applications  for  aid,  or  permission 
to  defend ;  and  this  was  denominated  counterpleading 
the  aid  or  receit.  The  most  common  counterplea  to 
aid  prayer,  was,  that  the  prayee  had  nothing  in  the  rc- 
version  at  the  day  of  the  writ  purchased. 

.3id  prayer  is  now  seldom  resorted  to,  especially  in 
our  practice,  except  in  writs  of  Rights  where  the  tenant 

13 
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bas  not  the  absolute  or  ultimate  fee  simple.  And  other 
means  having  been  devised  to  prevent  collusion,  Receit 
is  now  an  obsolete  remnant  of  the  ancient  law. 

Sect.  VIIL  After  the  demandant  in  a  real  action 
has  countedj  (which  was  much  the  same  as  filing  a  de- 
claration in  a  personal  action,)  the  tenant  might  pray  the 
court  to  give  him  a  day  to  answer  the  demand,  which  is 
called  an  imparlance.  There  are  two  kinds  of  im* 
parlance.  The  one,  called  a  general  imparlance,  is 
merely  praying  time  to  answer,  making  no  objections  to 
the  proceedings  of  the  demandant.  And  this  it  seems 
b  always  to  the  next  term.  6  Mod.  28,  Longvill  vs. 
TMstletvorth.  The  other,  denominated  a  special 
[104]  imparlance,  was  with  an  express  ^  saving  of  all 
objections  to  the  toritj  Mil,  or  count ;"  and  some  > 
times  ^  as  well  to  the  jurisdiction  of  the  court,  as  to  the 
writ  and  count"  This  last  is  frequently  called  a  gen- 
eral specicU  imparlance.  2  Saund.  2,  n.  2.  The  de- 
mandant may  have  leave  to  impari,  as  well  as  the  ten- 
ant ;  and  as  the  days  of  special  impariance  are  consid- 
ered as  days  of  grace,  the  courts  are  not  bound  to  the 
common  days,  but  may  give  any  particular  day  they  see 
fit    Bro.  jours,  62. 

After  the  general  imparlance,  as  that  is  a  waiver  of  all 
objections,  the  tenant,  of  course,  can  plead  no  plea  to 
the  writ  But  after  a  special  imparlance,  he  may  plead 
any  plea  in  abatement,  as  non  tenure,  joint-tenancy,  sev- 
erai  tenancy,  and  the  like.  Pabn.  308 ;  Keilw.  93,  b. 
And  after  the  most  special  imparlance  he  may  plead  to 
the  jurisdiction  of  the  court  2  Sound.  2,  n.  2.  Upon 
this  subject  therefore  the  law  seems  to  be  much  the 
same  in  real,  as  in  personal  actions ;  except  that  in  the 
former  the  tenafit  is  entitled  to  an  imparlance  of  course^ 
upon  hb  appearance.     Com.  D.  Pleader,  D.  2. 
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In  our  practice^  an  imparlance  is  merely  a  continuance 
of  the  cause  to  the  next  term  of  the  court.  And  it  may 
be  with  or  without  a  saving  of  all  exceptions  to  the  writ* 
It  is  not,  (except  m  a  few  particular  cases,)  a 
matter  of  course  or  of  right.  The  court  may  [105] 
generally  grant  or  refuse  it,  to  either  party,  at 
their  pleasure ;  not  indeed  arbitrarily,  but  according  to  a 
sound  discretion,  regulated  by  their  own  rules,  and  the 
established  course  of  practice.  And  that  course  is  gen- 
erally the  same  with  us  in  real  and  personal  actions. 

The  ancient  rule,  that  a  plea  in  abatement  cannot  be 
received  after  a  general  imparla/nce^  is  recognized  by  our 
courts.  9  Mass.  R.  217,  Campbell  vs.  Stiles.  And  it 
seems  that  no  exception  to  this  rule  is  allowed,  even 
where  the  Commonwealth  is  interested,  or  party  de- 
fendant    1  Mass.  R.  347,  Martin  vs.  Commomwealth. 

Sect.  IX.  The  privileges  and  disabilities  of  infait- 
CY  were  extended  much  further  by  the  ancient  law,  than 
they  were  at  a  later  period.  This  will  be  very  manifest, 
if  the  law  as  stated  by  Bracton  is  compared  with  the 
writers  and  decisions  of  the  succeedmg  age. 

There  were  some  actions  which  a  minor  might  main* 
tain,  and  others  which  he  could  not.  So  on  the  other 
hand,  there  were  some  actions  to  which  he  was  obliged 
to  answer,  notwithstanding  his  infancy,  and  others  to 
which  he  could  not  be  compelled  to  answer,  until  he 
was  of  full  age.  He  might  demand  land  upon  his  oum 
seiswif  by  an  assize  of  JVovel  disseisin  ;  or  upon 
the  seisin  of  his  ancestor^  by  an  assize  of  Mart-  [106] 
ancestor.  Where  the  land  was  held  in  free 
socage,  there  was  a  particular  rule  established,  that  the 
infant  could  not  demand  it  in  a  writ  of  Right,  until  the 
age  of  fourteen ;  and  where  it  was  a  feudum  miiUare^ 
he  could  not  sue  for  it  until  he  was  twenty-one. 
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If  there  were  several  demandants,  as  in  the  case  of 
parceners^  and  one  was  a  minor,  it  was  a  good  plea 
against  aU.  If  husband  and  wife  were  demandants, 
and  she  was  an  infant,  and  married  before  the  writ 
purchased,  the  plea  would  remain  quousque,  says  Brac^ 
ton.  But  if  she  married  after  the  purchase  of  the 
writ,  it  should  abater  or  the  plea  should  be  suspended 
until  her  full  age,  at  the  election  of  the  tenant.  i  Bract.. 
Hb.  5,  c.  21,  fol.  423.  So  if  the  minor  demanded  ser- 
vices,  and  not  lands,  the  tenant  might  alledge  that  he  was 
quit  of  the  services,  qtw  die  et  anno  antecessor  vimis  et 
mortuusfuit;  and  he  was  not  held  to  answer  till  the 
demandant  was  of  age.  Bract,  ib.  Generally,  where 
a  naked  right  descended  to  an  infant,  in  every  action 
ancestrel,  brought  by  the  heir  within  age,  the  parol 
should  demur  till  his  full  age ;  because,  according  to  lord 
Coke,  the  law  judged  it  less  prejudicial  to  the  infant  to 
be  delayed  of  his  right,  than  to  run  the  hazard  of  losing 

it  forever.     6  Co.  36,  MarkePs  case  ;  Dtf.  133. 
[107]      But  the  cases  in  which  the  heir,  who  was  svedy 

was  entitled  to  the  privilege  of  staying  the  suit 
until  he  should  come  of  age,  were  much  more  numer- 
ous. The  principle  extended  generally,  not  only  to 
cases  where  land  was  demanded  against  him,  but  where 
any  claim  was  made,  in  respect  of  the  land,  as  debt 
against  the  heir,  upon  the  obligation  of  the  ancestor,  (2 
Inst.  89  ;  Moor,  74,)  annuity,  (1  Roll.  Jlbr.  140,)  execu- 
tion on  a  statute  merchant,  {Co.  Litt..290j  a.)  or  upon  a 
recognizance.  3  Co.  13,  Sir  W.  Herberts  case ;  Co. 
LitL  290,  a. 

The  cases  in  which  an  infant  was  not  allowed  this 
privilege,  were  where  the  charge  was  of  a  fact  or  wrong 
committed  by  himself,  as  in  assize  of  JVbvel  disseisin, 
assize  of  Mortancestor,  or  writ  of  Entry  in  the  quUms  ; 
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or  where  the  charge  was  upon  any  thing  of  which  his 
ancestor  did  not  die  seised,  in  dominico  suo  ut  defeodo  ; 
or  in  partition  between  parceners  where  nothing  is  de- 
manded, but  a  division  of  the  land ;  (6  Co.  4,  b.)  or 
finally  in  dower^  where  the  law  admits  of  no  delay  that 
is  not  inevitable,  because  the  widow  must  have  a  sub- 
sistence. 1  RoU.  Mr.  137.  But  if  tenant  in  dower 
was  disseised,  and  the  disseisor  died  seised,  his  heir 
was  entitled  to  this  privilege  against  the  disseisee.  3 
Bulst.  142,  Harbert  vs.  Bynion. 

Generally,  therefore,  the  parol  should  demur  [108] 
in  all  writs  of  Right  against  a  minor ^  who  was  in 
by  the  seisin  of  his  ancestor,  writs  of  Formedon,  and 
writs  of  Entry,  which  did  not  charge  the  infant  himself 
with  the  original  wrong  or  disseism.  6  Co.  36.  So 
also  in  Scire  facias  against  the  heir  or  terre-tenant.  1 
RolL  Ahr.  140. 

This  privOege  or  temporary  bar,  it  may  be  remarked, 
is  a  peculiar  feature  of  the  feudal  law.  In  the  cioil  law, 
the  guardian  was  party  to  the  suit,  and  not  the  infant ; 
and  if  there  was  mala  fides  in  the  defence,  he  was  an- 
swerable  for  it  to  the  infant.  But  the  wardship  of  the 
feudal  Uxw  was  of  a  different  nature.  The  feudal  lord, 
as  guardian,  had  the  whok  pi^ofits  of  the  infant's  estate, 
which  the  law  gave  to  him  during  the  nonage  of  his 
ward.  In  all  cases  therefore,  where  the  fee  was  de- 
manded, or  charged  in  his  hands,  as  in  debt  on  the  ob- 
ligation of  the  ancestor,  or  scire  facias  to  have  execu- 
tion upon  a  statute  staple  or  recognizance,  or  against 
the  heir  as  terre-tenant,  the  parol  should  demur.  Gilb. 
S&st  C.  P.  54,  56.  And  it  is  not  easy  to  understand 
how  it  should  have  happened,  that  this  provision  should 
have  been  extended  to  heirs  who  held  lands  in  socage^ 
nor  why  it  should  continue  to  be  part  of  the  com* 
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[109]  mon  law  of  England  at  the  present  day ;  though, 
in  consequence  of  the  disuse  of  real  actions,  a 
great  portion  of  it  has  become  obsolete.     See  4  East^ 
485,  Flasket  vs.  Beeby  Sc  al. 

Whether  its  rejection  from  our  code  was  owing  to  its 
being  considered  an  appendage  of  the  feudal  law,  it  is 
perhaps  not  very  important  to  determine.  Whatever 
may  have  been  the  cause,  it  seems  never  to  have  been 
adopted  as  a  part  of  our  law.  And  though  the  claim 
has  sometimes  been  urged  on  behalf  of  infants,  it  does 
not  appear  that  it  has  in  any  case  been  allowed,  or  the 
claim  of  it  put  upon  the  record,  in  the  form  of  a  regular 
plea  or  motion. 

With  regard  to  the  mode  of  takmg  this  exception,  it 
may  be  remarked,  as  a  general  rule,  that  where  a  mere 
naked  right  in  fee  descended,  of  which  the  ancestor 
was  once  in  possession,  the  parol  should  demur,  tmthaut 
plea.  But  where  the  ancestor  died  seised  of  the  land, 
or  the  action  was  brought  upon  the  infant's  own  seisin, 
the  parol  did  not  demur  without  plea.  6  Co.  3,  b ;  4,  a. 
And  where  it  was  claimed  by  plea,  it  might  be  counter- 
pleaded, by  alleging  some  matter  which  would  defeat 
the  claim,  much  in  the  same  manner  that  view,  aid 

prayer,  and  voucher,  were  counterpleaded. 
[110]       Sect.  X.    In  the  ancient  practice,  there  were 
two  kinds  of  view  in  real  actions.     1,  View  by 
the  party.    2,  View  by  the  jury. 

1.  The  necessity  of  a  view  by  the  tenant  originally 
arose  from  the  very  general  and  imperfect  description 
which  was  given  in  the  count,  of  the  property  or  thing 
demanded  ;  as  one  messuage  in  Dale,  two  hundred  acres 
of  land,  one  hundred  acres  of  meadow,  and  the  like, 
without  either  name  or  abuttals. 
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As  the  tenant  could  not,  (like  a  defendant  in  trespass,) 
plead  that  the  land  was  his  freehold  and  thus  compel 
his  adversary  to  give  a  more  precise  description,  in  a 
new  assignment,  the  law  allowed  him  to  require  that  the 
land  demanded  should  be  shown  to  him,  so  that  he 
might  know  with  certainty  against  what  claim  he  had  to 
defend. 

But  as  this  indulgence  was  soon  abused,  and  the 
tenant  often  demanded  a  view^  merely  to  delay  the  de- 
mandant, and  not  from  any  want  of  knowledge  of  the 
thing  demanded ;  an  attempt  was  made  by  the  statute 
of  Westminster  2,  ( 1 3  Edw.  I.  ch.  48,)  to  prevent  this 
abuse,  by  prohibiting  the  granting  a  view  by  the  courts 
where  it  was  not  necessary.  Co.  2  Inst  479.  When 
a  view  was  demanded  in  the  cases  prohibited  by  statute^ 
and  a  few  others  in  which  it  was  not  allowed  at  com- 
mon law,  (as  where  a  view  had  before  been 
granted,  and  the  writ  abated,  or  where  the  ten-  [111] 
ant  was  charged  with  having  entered  by  wrong,) 
the  demandant  might  allege  these  facts  by  plea,  and 
thus  oust  the  tenant  of  his  xnew.  This  was  called  ccmn- 
terpleading  the  view.  Booths  37.  This  kind  of  view  it 
seems  might  be  demanded,  as  well  after  as  before  a 
general  imparlance ;  and  it  was  commonly  the  occasion 
of  great  delay  to  the  demandant    Booths  39. 

View  by  the  party^  it  seems,  never  was  allowed  in  our 
practice.  But  it  still  contmues  to  be  a  part  of  the 
tormal  proceedings  in  a  writ  of  Eighty  (the  only  real 
action  now  used  either  in  England  or  in  most  parts  of 
our  own  country  ;)  and  at  this  day  is  generally  resorted 
to,  merely  for  the  purpose  of  delay. .  See  3  Chit.  PI. 
643 ;  2  Saund.  45,  6.  note  ;  3  Johns.  Cos.  237,  Grave- 
sand  vs.  Voorhis  ;  lb.  335,  Haines  vs.  Budd.  When  a 
view  is  demanded  by  the  tenant,  the  demandant  must 
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sue  out  the  writ  of  View.     1  Johns.  Cos.  3^,  Schofiek 
8f  tcife  vs.  Lo(Ue. 

2.  View  by  the  jury  was  allowed  in  several  real  ac- 
tions, as  Assize  of  JVdvel  disseisin^  fVaste,  and  Assize 
of  nuisance.  In  these  cases,  therefore,  a  view  by  the 
party  bemg  rendered  unnecessary,  was  not  permitted 
by  the  law.  8  H.  VI.  27;  50  Edw.  Ill,  11. 
[112]  The  design  of  this  proceeding  was  to  enable  the 
jury  better  to  understand  the  matter  in  contro- 
versy between  the  parties.  It  was  not  confined  to  real 
actions,  but  was  allowed  in  several  personal  actions,  for 
an  injury  to  the  realty j  as  lYespass  qtiare  clausum  fregitf 
Trespass  on  the  case^  and  JVuisance. 

At  the  present  day  the  practice  on  this  subject  is  reg- 
ulated chiefly  by  statute,  both  here  and  in  England. 
By  the  English  statute  4  &  6  Ann.  ch.  16,  §  3,  it  is  pro- 
vided that  where  it  shall  appear  to  the  court  to  be  proper 
and  necessary,  in  actions  of  Waste,  TrespasSi  Ejectment^ 
or  other  actions,  that  the  jury  who  are  to  try  the  issue,  for 
the  better  understanding  of  the  evidence,  should  view 
the  messuages,  lands,  or  place  in  question^  a  special  writ 
of  distringas  or  habeas  corpora  shall  be  issued,  by  which 
the  sheriff  shall  be  commanded  to  have  six  out  of  the 
first  twelve  of  the  jurors,  named  in  such  writs,  or  some 
greater  number  of  them,  at  the  place  in  question,  some 
convenient  time  before  the  trial,  who  shall  have  the  mat« 
ters  in  question  shown  to  them  by  two  persons,  to  be 
appointed  by  the  court,  mid  named  in  the  writ      And 
the  sheriff  who  executes  the  writ,  is  to  certify  that  the 
view  has  been  had.    By  a  subsequent  statute,  (3   Geo. 
II.  ch.  25,  ^  14,)  it  is  further  provided,  that  where  a 
view  is  allowed,  six  of  the  jurors  named  in  the 
[113]  panel,  or  more,  (who  shall  be  mutually  consent- 
ed to  by  the  parties,  or  if  they  cannot  agree^ 
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named  by  an  officer  of  the  court,  or  by  the  judge  be- 
fore whom  the  cause  is  brought,)  shall  have  the  view. 
These  six,  (or  as  many  of  them  as  shall  appear,)  shall 
be  first  sworn  upon  the  jury,  to  try  the  cause ;  and  so 
many  others  are  to  be  drawn  and  added  to  the  viewers^ 
as  wre  necessary  to  make  up  the  number  of  twelve,  after 
all  defaulters  and  challenges  allowed. 

Before  the  time  of  lord  Mansfield^  it  seems  to  have 
been  understood  that  six  jurors  of  the  first  twelve  upon 
the  panel  must  attend  upon  the  view ;  and  that  if  those 
six  did  not  appear  at  the  trial,  the  cause  must  be  put 
ofL  This  having  occasioned  much  inconvenience,  the 
judges  established  a  rule,  that  before  a  view  was  grant- 
ed, the  parties  should  consent,  that  if  no  view  was  hadf 
or  if  a  view  was  had  by  any  of  the  jurors,  though  not 
by  six  of  the  first  twelve,  yet  the  trial  should  proceed, 
without  objection  on  that  account,  or  for  want  of  a 
proper  return  to  the  writ.     See  1  Burr.  263^ 

Sect.  XL  The  practice  relating  to  view  by  the  jury, 
in  our  own  country,  has  generally  been  regulated  by  the 
legislature,  and  established  substantially  Upon  the  basis 
of  the  English  statutes  above  referred  to.  In  Massa^ 
chusetts  the  first  act  on  this  subject  was  passed  in  the 
19th  year  of  Geo.  II.  It  provides,  that  in  aMaC'- 
tions  in  any  court  of  record,  where  it  shall  ap-  [114] 
pear  to  the  courts  that  it  will  be  proper  and 
necessary  that  the  jurors,  who  are  to  try  the  issues  in 
any  such  actions,  should  have  a  view  of  the  messuages, 
lands,  or  place  in  question,  in  order  to  their  better  un- 
derstanding the  evidence  to  be  given  upon  the  trial, 
the  court  may  order  the  jury  to  the  place  in  question^ 
who  shall  then  and  there  have  the  matters  in  question 
shown  to  them  by  two  persons  to  be  appointed  by  the 
court    The  costs  of  the  view,  to  be  allowed  by  the 
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court,  were  to  be  paid,  before  the  trial,  by  the  party  who 
•  moved  for  the  view,  or  by  the  parties  equally,  where  the 
view  was  by  consent ;  and  the  party  recovering  judg- 
ment was  allowed  the  sum  by  him  paid,  in  the  taxation 
of  the  bill  of  costs,  ^nc.  Chart.  659.  These  provis- 
ions have  been  substantially  re-enacted  by  statute,  1807, 
ch.  140,  §  8,  which  provides,  **that  in  all  cases  relating 
to  real  estates,  either  party  may  have  a  jury  to  view  the 
place  in  question,  if  the  court  shall  be  of  opinion  that 
such  view  is  necessary  to  a  just  decision ;  Provided  the 
party  moving  therefor  shall  advance  such  a  reasonable 
sum  to  the  jury,  as  the  court  shall  order,  to  be  taxed 
against  the  adverse  party,  in  the  event  of  a  decision  of 
the  cause  against  him,  on  the  merits,  or  through  the  de- 
fault of  such  adverse  party.'* 
[115]  In  our  practice  no  distringas  or  habeas  corpora 
juratorum  is  issued,  as  in  England,  and  some 
parts  of  our  own  country.  The  duty  of  the  sheriff 
or  officer  to  whom  the  jury  are  -committed,  is  clearly 
pointed  out  by  his  oath,  which  is  administered  in  court, 
in  the  presence  of  the  jury  and  parties. 

It  does  not  seem  to  be  strictly  necessary  to  apply  for 
a  view  by  the  jury,  until  the  cause  comes  in  course  for 
trial.  But  it  is  usual  and  convenient  to  apprize  the  ad- 
verse party  and  the  court,  before  the  trial  comes  on, 
that  such  a  motion  is  to  be  made.  But  where  circum- 
stances occur  in  the  course  of  the  trial  which  render 
a  view  necessary,  it  may  be  granted  at  the  discretion 
of  the  court,  any  time  before  verdict. 

The  usual  course  of  proceeding  is,  to  call  the  jury, 
as  in  other  cases,  and  the  writ  and  declaration,  with  the 
pleadings  relating  to  the  issue  to  be  tried,  are  read  to 
them.  Then  the  judge  appoints  two  persons,  (one  being 
named  by  each  party,)  to  show  the  premises  m  question 
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to  the  jury.  The  officer  is  sworn  ^  to  take  charge  of  the 
jury,  and  take  them  upon  the  premises  in  question,  and 
there  suffer  them  to  view  the  same  as  they  shall  think 
necessary^  and  all  such  lines,  monuments^  and  bounda- 
ries, as  shall  be  shown  them  by  either  party :  not  to 
permit  the  parties  to  enter  into  a  debate  relative 
to  the  premises,  in  the  hearing  of  the  jury,  or  any  [116] 
person  to  speak  to  them  upon  the  subject,  unless 
it  be  the  person  appointed  by  the  court,  to  point  out 
such  lines,  monuments,  and  boundaries  as  they  shall 
deem  expedient  for  the  determination  of  the  issue  be- 
tween them,  and  to  keep  the  jury  together  until  they 
shall  return  into  court  See  the  form  of  the  oath^  Jlppen- 
diXj  JVo.  43.  The  officer  then  departs  with  the  jury, 
who  having  viewed  the  premises,  return  into  court, 
when  the  trial  proceeds  as  in  other  cases.  And  it  i^ 
manifest  that  by  having  the  view  while  the  court  is  sit- 
ting, we  avoid  most  of  the  inconveniences  experienced 
in  the  practice  relating  to  views  in  Eiigland. 

It  is  generally  held,  that  the  denial  of  a  view  by  the 
tenant,  where  it  ought  to  be  granted,  or  the  granting  it, 
where  it  ought  to  be  denied,  is  error.  2  Lev.  117,  Ast- 
mat  vs.  AstmaL 

But  view  by  the  jury,  as  now  established  by  the  En- 
glish statutes  and  our  own,  depends  upon  the  sound 
discretion  of  the  court.  It  seems,  therefore,  that  the 
granting  or  refusing  it  could  be  no  more  the  subject  of  a 
writ  of  error,  than  the  granting  or  refusing  leave  to 
amend. 

A  question  has  sometimes  arisen,  as  to  the  propriety 
of  the  conduct  of  the  persons  appointed  to  show 
the  premises  to  the  jury.     And  in  the  English  [117] 
courts,  motions  have  been  made  to  set  aside  the 
verdict,  upon  affidavit  that  the  showers  have  misbehaved. 
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But  still  the  authority  of  the  showers,  and  the  nature 
of  the  conversation  they  may  hold  in  the  presence  of 
the  jury,  do  not  appear  to  be  well  defined. 

It  has  been  contended  that  the  premises  were  merely 
to  be  showTiy  with  the  lines,  monuments,  and  boundaries; 
and  without  a  word  of  explanation.  This  seems,  how- 
ever, too  narrow  a  construction  of  the  duty  prescribed 
to  the  sheriff  by  his  oath.  For  although  no  debate  is 
allowed,  it  is  cleariy  admissible  and  proper,  in  pointing 
out  the  objects  to  be  noticed  by  the  jury,  to  inform 
them  to  what  points  the  evidence  wUl  be  directed  upon 
the  trial  But  no  facts  can  with  propriety  be  stated  to 
the  jury,  as  evidence^  either  by  the  showers  or  by  wit- 
nesses.    See  BameSy  452,  Symons  vs.  Clark, 

Another,  and  very  important  incident  in  the  ancient 
course  of  proceedings  in  real  actions,  which  we  might 
here  mention,  is  Voucher  and  recovery  in  value.  But 
this  it  has  been  thought  most  useful  to  the  student,  ta 
consider,  in  connexion  with  the  doctrines  of  Warranty^ 
and  Covenants  Real,  which  will  be  discussed  at  soajt^ 
length  in  the  next  chapter. 


f  • 
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CHAPTER  III. 


Warranty,  Covenants,  Voucher,  fyc. 

Sect.  1.  The  ancient  law  of  warranty,  [118] 
from  whence  are  derived  some  of  the  leading 
doctrines  concerning  Covenants  which  affect  the  title  to 
real  property,  constituted  the  most  refined  and  difficult 
subject  of  legal  learning.  But  many  of  its  principles, 
according  to  their  strict  feudal  notions  of  tenure,  with 
its  appropriate  remedy  by  Voucher,  and  recovery  in 
value,  upon  an  eviction,  have  become  nearly  obsolete, 
even  in  England.  In  this  country,  or  at  least  in  this 
Commonwealth,  they  have  never  been  adopted,  except 
only  as  a  part  of  the  formal  proceedings  in  a  Common 
recovery.    2  Mass.  R.  438,  Marston  vs.  Hobhs. 

StUl,  on  account  of  the  space  occupied  by  this  subject 
in  the  works  of  the  ancient  law  writers,  and  the  frequent 
use  they  make  of  it,  in  illustratmg  their  doctrines,  it 
continues  to  demand  a  share  of  the  attention  of 
every  student  who  wishes  to  obtain  a  thorough  [119] 
knowledge  of  real  actions,  and  the  law  respect- 
ing the  alienation  of  real  property. 

It  is  not  intended,  however,  (nor  would  it  be  consist- 
ent vrith  the  limits  prescribed  to  these  remarks,)  to 
enter  fully  into  the  discussion,  or  to  attempt  even  a  com-, 
plete  oudine  of  the  law  of  warranty.  Only  such  parts 
of  it,  therefore,  will  be  referred  to,  as  seem  necessary 
to  elucidate  the  doctrines  of  covenants  real,  and  to  ex- 
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plain  the  principles  upon  which  the  action  of  Covencmi 
has  been  introduced,  as  a  si^stitute  for  the  ancient  rem- 
edy by  voucher  and^recovery  in  value. 

But  before  we  proceed  to  the  consideration  of  this 
subject,  it  may  be  useful  to  call  the  attention  of  the  stu- 
dent, for  a  moment,  to  the  analogy  between  the  generiJ 
principles  of  warranty  in  the  civil  and  the  common  law* 

Natural  justice  requires  that  the  vendor  should  ac- 
quaint the  purchaser  with  every  defect  of  the  title  he  is 
to  acquire,  or  defend  him  in  the  enjoyment  of  his  pur- 
chase, and  indemnify  him  in  case  of  eviction.  Sfugd.  JL 
V.  1.  Hence  the  general  principles  of  warranty ^  vari- 
ously modified,  form  a  part  of  perhaps  every  civil  code. 

Warranty  m  the  Roman  law  is  the  obligation  of  the 
vendor  to  put  a  stop  to  the  eviction  and  other 
[120]  troubles  which  the  purchaser  suffers  in  relation 
,  to  the  property  purchased.    Eviction  is    the  loss 

which  he  suffers,  either  of  the  whole  thing  purchased, 
or  a  part  of  it,  by  reason  of  the  right  which  a  third  per- 
son has  to  it.  Trouhles  are  defined  to  be  those  claims^ 
charges,  or  incumbrances,  which>  without  affecting  the 
title  to  the  thing  purchased,  diminish  its  value  to  the 
purchaser ;  as  a  right  to  the  usufruct^  or  some  charge, 
rent,  easement,  or  the  like.  The  general  obligation  im- 
posed upon  the  vendor  to  maintain  the  purchaser  in  the 
full  enjoyment  of  the  thing  sold,  though  not  mentioned 
in  the  contract,  was  denominated  warranty  in  law.  But 
this  obligation  might  be  limited  by  the  terms  of  the  con- 
tract, either  extending  or  restraining  it  at  the  pleasure 
of  the  parties,  which  was  called  warranty  in  deed. 
Dora.  B.  1.  tit.  2,  ^  10. 

A  similar  division  into  tacit  and  express  warranty  is 
adopted  by  Bracton^  who  says  that  if  the  charter  ex- 
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•t)ressed  that  the  donor  should  not  be  held  to  warranty, 
eanventio  vincit  legem.    Brae.  L  2  c.  16,  ^  11. 

But  notwithstanding  this  resemblance,  it  will  readily 
occur  to  the  student  that  these  principles  of  the  civil 
law  have  more  analogy  to  covenants  real,  than  to  the 
warranty,  treated  of  in  the  Tenures  of  Littleton,  which 
is  manifestly  of  feudal  origin. 

The  yewda/ warranty  was  strictly  a  consequence  [121] 
of  tenwrej  not  of  contract.  It  was  the  obligation 
which  that  system  of  polity  imposed  upon  the  lord,  to  de- 
fend against  all  claimants,  the  tide  of  his  tenant  to  the  fee 
with  which  he  had  invested  him.  If  the  tenant  was 
evicted,  the  lord  was  bound  to  give  him  other  lands,  by 
way  of  recompense,  equal  in  value  to  those  he  had  lost. 
This  obligation  of  the  lord  did  not  commence  until  he 
had  received  the  homage  of  his  tenant.  When  that 
was  received,  it  bound  the  lord  to  acquittal  and  war- 
ranty :  that  is,  to  defend  his  tenant  from  entry,  distress, 
or  other  claim,  for  services  due  to  the  lord  paramount, 
as  well  as  to  defend  his  tide.  But  at  a  subsequent 
period,  the  claim  of  the  tenant  upon  his  lord,  in  conse- 
quence of  the  homage  he  had  received,  was  confined 
to  a  particular  tenure,  denominated  homage  auncestreL 
The  warranty  annexed  to  this  tenure  was,  in  one  re- 
spect, more  advantageous  to  the  tenant  than  an  express 
warranty  In  the  case  of  an  express  warranty,  if  the 
tenant  was  evicted,  he  could  not  recover  from  the  heir, 
unless  he  inherited  lands  descended  from  the  same  an^ 
cestor  who  made  the  warranty.  But  it  being  essentia 
to  homage  auncestrel,  that  the  tenure  should  have  beei 
created  before  time  of  memory,  it  was  manifestly  im 
possible  to  determine  which  lands  descended  from  the 
ancestor  who  made  the  warranty.    The  law,  therefore 
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[122]  charged  aU  the  lands  descended  to  the  heir^ 
from  whatever  ancestor  they  might  have  come. 
Sect.   IL     The  practice  of  subinfeudation^  which 
seems  to  have  commenced  in  England  about  the  beginr 
ning  of  the  reign  of  Henry  III.  occasioned  consid^^ble 
alteration  of  the  system  of  warranty  established  by  the 
feudal  law.    This  was  a  consequence  of  the  different 
tenures  by  which,  in  the  cases  of  subinfeudation,  the 
tenant  might  hold  his  estate.    It  might  be  held  of  the 
chief  lord  of  the  fee,  or  of  the  immediate  grantor  him- 
self, or  a  part  of  the  feudal  services  might  be  reserved 
to  each  of  them,  according  to  the  pleasure  of  the  grantor, 
or  the  agreement  of  both  parties.     This  diversity  of 
tenure  was  a  great  innovation  upon  the  simplicity  of  the 
ancient  law,  and  left  the  extent  of  the  obligations  of 
grantors  to  warranty  undefined.     Lords  were  desirous 
of  retaining  the  fruits  of  tenure,  without  being  obliged 
to  defend   their  tenants.      And  they  contended,  that 
though  the  tenure  was  expressly  limited  to  hold  of 
themselves  and  their  heirs,  by  certain  services^  they 
were  not  bound  to  warranty  without  an  express  clause 
to  that  effect,  or  the  receiving  of  homage^    This  made 
it  necessary  for  the  Parliament  to  interpose  in  the  fourth 
year  of  Edward  I.  by  the  act,  called  from  one  of  it» 
chapters,  De  bigamis.   4  Edw*  L  ch.  6.    By  thift 
[123]   statute  it  was  declared^  ^^  that  dfdeds  which  con- 
tained the  words  dedi  et  concessi  taJe  tenemerir- 
tuniy  without  reserving  homage,  and  without  clause  of 
warranty,  and  to  be  holden  of  the  grantor  and  his  heirs> 
by  a  certain  service,  should  be  so  construed  as  that  the 
donor  and  his  heirs  should  be  bound  to  warranty."     This 
provision,  however,  according  to  lord  Coke^  was  only  a 
confirmation  of  the  common  law.    2  Inst.  275 ;  aoid  see 
Bract,  ch.  6.      **But  when  the  deed  contained  the 
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words  dedi  et  concessij  &c.  to  be  holden  of  the  chief  lord 
of  the  fee,  or  of  any  other  but  the  feoffor  or  his  heirs^ 
reservmg  no  service,  without  homage  or  clause  of  war- 
ranty, it  was  declared  that  the  heirs  should  not  be  bound 
to  warranty,  but  the  feoffor  should,  during  his  Ufe."  1 
Reeves^  144. 

Where  lands  were  granted  to  be  held  of  the  chief 
lord  of  the  fee,  without  homage,  or  service  reserved  to 
the  grantor,  it  was  in  the  nature  of  an  assignment  of  the 
property,  or  a  substitution  of  one  tenant  for  another ; 
and  no  tenure  subsisted  between  the  grantor  and  grantee. 
Warranty,  therefore,  which  was  a  consequence  of  ten- 
ure, did  not  hold  between  them.  But  though  there  was 
iM)  warranty,  there  was  a  gift  by  which  the  donor  was 
supposed  to  be  personally  bound.  The  word  give^ 
which  was  the  ancient  term  of  feudal  investiture,  impos- 
ed an  obligation  on  the  part  of  the  grantor,  in  the 
nature  of  a  personal  warranty  during  his  life,  but  [124} 
not  extendmg  to  his  heir.  For  if  it  had  been 
allowed  to  bind  the  heir,  it  would  indirectly  have  ena- 
bled the  ancestor  to  make  such'  an  alienation  of  the 
property  as  the  law,  before  the  statute  of  Quia  emp-* 
tores,  did  not  permit,  without  the  consent  of  the  heir. 
1  Reeves,  240.  This  statute,  which  was  passed  in  the 
eighteenth  year  of  Edward  L,  by  providing  that  every 
freeman  might  sell  at  pleasure  his  lands  and  tenements, 
or  part  thereof,  so  that  the  feoffee  should  hold  such 
lands  or  tenements  of  the  chief  lord,  by  the  same  ser- 
vices and  customs  by  which  the  feoffor  held  them,  put 
an  end  to  subinfeudation  of  fee  simple  estates :  and  as  a 
necessary  consequence,  it  put  an  end  also  to  that  kind  of 
warranty,  which,  as  a  consequence  of  tenure,  was  inci- 
dent to  every  grant  in  fee  simple  to  hold  of  the  grantor 
and  his  heirs.      Butler^s  n.  to  Co.  Litt.  384,  a. 

15 
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Sect.  m.  In  the  construction  of  the  statute  of  Quim 
emptoreSy  its  operation  was  limited  to  alienation  in  fee 
simple.  When  the  grantor  was  seised  in  fee,  but  only 
granted  an  estate  in  t^I,  or  for  life,  reserving  a  reversion 
for  himself,  and  his  heirs,  the  donee  in  tail,  or  lessee  for 
life,  necessarily  held  of  the  reversioner,  who  continued 
to  hold  of  the  chief  lord  as  before.  The  old  tenure  be- 
tween the  lord  and  his  tenant,  the  grantor,  was 
[125]  not  transferred  from  the  grantor  to  the  grantee. 
Jl  new  relation^  analogous  to  tenure,  was  created 
between  the  grantor,  who  thus  retained  a  reversion,  and 
his  tenant  in  tail,  or  for  life,  which  was  not  affected  by 
the  statute.  Between  them  the  law  remained  as  it  was 
hef(yre  the  statute :  that  is,  if  the  grantor  in  these  cases 
granted  by  the  word  dedt,  in  consequence  of  the  new 
tenure,  both  he  and  his  heirs  were  bound  to  warranty. 

But  where  a  person  seised  in  fee,  made  at  the  same 
Hme  a  grant  in  tail,  or  for  life  to  one,  and  the  remainder 
in  fee  to  another,  no  tenure  arose  between  the  grantor 
and  either  of  these  grantees.  The  old  tenure  was 
transferred  to  the  grantees  of  the  particular  estate  and 
the  remamder-men.  They  both  together  filled  the 
place  of  their  grantor,  and  held  as  he  had  done  of  the 
chief  lord. 

Thus  stood  the  law  in  England,  after  the  statute  of 
Quia  efnptoreSy  with  regard  to  grants  in  fee  simple,  in 
tail,  and  for  life ;  and  thus  it  remains  at  the  present  day, 

Mr  St.  That  statute,  by  putting  an  end  to  subinfeu- 
dation of  fee  simple  estates,  put  an  end  also  to  the  war- 
ranty incident  to  grants  in  fee  simple,  to  hold  of  the 
grantor  and  his  heirs.  The  consequence  is,  that  in 
conveyances  in  fee  simple  no  warranty  resulting  from 
tenure  binds  the  heir.  Express  warranties  may  be  lim- 
ited and  expressed  as  the  parties  please.    If»  in  con* 
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veyances  in  fee  mnple,  no  warranty  is  express-  [126] 
ed,  there  is  none  implied  from  the  words,  ^^granty^ 
^*  bargainy*^  **  sell,^*  fyc.  or  any  other  word,  but  the 
word  "  GIVE."  And  that  word  implies  only  a  per-' 
8oncd warranUf*  during  the  life  of  the  grantor;  and 
does  not,  in  case  of  any  eviction  in  the  lifetime  of  the 
grantor,  bind  his  personal  representative,  Uke  a  covenant 
broken  in  the  lifetime  of  the  covenantor. 

Second  Where  the  grant  is  in  tail  or  for  life,  by  the 
word  **  GIVE,"  reserving  a  reversion  in  the  grantor,  the 
tenure  between  the  grantor  and  the  donee  in  tail,  or 
lessee  for  life,  remains  as  it  was  before  the  statute.  Of 
this  tenure,  warranty  by  the  grantor  and  his  heffs  is  a 
necessary  legal  consequence :  and  so  unalterable  in  its 
nature  is  this  implied  warranty,  that  it  is  not  restrained 
in  its  operation  by  any  express  covenants  of  a  more 
limited  nature,  as  an  implied  covenant  would  be. 

Third.  But  if  the  grantor,  at  the  same  time  that  he 
creates  the  tenancy  in  tail  or  for  life,  grants  over  the  rc- 
tnainder  in  fee  to  another;  as  he  parts  with  the  whole 
estate  at  once,  the  two  grants  taken  together  are  equiv- 
alent to  a  feoffment^  and  no  warranty  is  implied,  though 
the  word  "  give"  be  used. 

Sect.  IV.  With  regard  to  leases  for  years  the  law 
was  essentially  diflferent  from  the  case  of  a  grant  of  the 
freehold.  A  lease  was  considered  as  a  chattel. 
Co.  Litt.  101,  b.  It  was  merely  a  contract  be-  [127] 
tween  the  parties,  by  which  it  was  stipulated  on 
the  part  of  the  lessor,  that  the  lessee  should  enjoy  the 
possession  and  profits  of  the  land  for  a  certain  period ; 
and  on  the  part  of  the  lessee,  that  the  lessor  should  re- 


•  The  word  "  give,"  in  a  deed  of  bargain  and  sale,  has  been  held 
not  to  import  a  covenant  of  warranty,  in  the  State  of  Maine.  5 
OruniL  227,  AUm  vs.  Saytoard. 


116  REAL  ACTIONS.  [CHAP.  fit. 

« 

ceive,  by  way  of  recompense,  a  certain  rent  10  Mass. 
R.  325,  Bates  vs.  SparreL  Against  this  express  con* 
tract  the  less(H*  could  not  claim  to  retain  possession  of 
the  land  himself. 

But  though  the  tenant  received  the  profits,  he  -was 
viewed,  as  to  all  persons  but  the  lessor,  with  whom  he 
contracted,  rather  in  the  light  of  a  bailiffs  holding  the 
possession  for  the  lessor,  or  other  person  entitled  to  the 
reversion.  If  the  freehold  was  demanded,  that  demand 
was  brought  against  the  reversioner,  while  the  lessee  of 
the  term  was  disregarded.  And  in  case  of  a  recovery, 
whether  rightful  or  covenous,  the  freehold  was  recover- 
ed discharged  of  the  term.  There  was  no  way  by  which 
the  lessee  could  falsify  such  claim,  or  defend  himself 
against  it.  His  only  remedy  was  against  his  lessor,  for 
a  breach  of  the  contract  which  constituted  his  lease, 
until  the  stat.  of  21  H.  VIII.  c.  15,  allowed  him  to  fals- 
ify fraudulent  recoveries,  and  to  maintain  his  lease 
against  the  recoverer,  in  the  same  manner  as  against 
thejlessor.    4  Reeves^  Hist.  238. 

In  order,  therefore,  to  give  full  effect  to  the  contract, 
the  lease  was  construed  to  be  a  mutual  cove- 
[128]  NANT  between  the  parties,  though  not  expressed 
in  the  most  technical  and  appropriate  language. 
The  words  "  yielding  and  paying,^*  were  held  to  be  a 
contract  on  the  part  of  the  tenant,  for  the  payment  of 
rent,  by  force  of  which  the  lord  or  lessor  might  main- 
tain an  action  of  covenant  or  debt,  to  recover  it,  if  with- 
held. While  the  words  **  grant,  demise,  8rcJ'  amounted 
to  a  like  covenant  on  the  part  of  the  lessor,  that  the 
lessee  should  enjoy  the  possession  and  profits  of  the 
land,  and  recover,  by  action  of  covenant,  a  recompense 
in  damages  if  he  was  deprived  of  them. 
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The  words  **  demise  and  grantj^  are  often  said  to 
in^  a  warranty^  on  the  part  of  the  lesson  But  it 
would  be  more  accurate  to  say,  that  they  imply  a  cov- 
enantj  which  gives  the  lessee  as  perfect  a  remedy  as  a 
warranty.  For  it  differs  from  the  impUed  feudal  war- 
ranty in  its  nature  and  the  form  of  the  remedy.  The 
feudal  warranty,  as  has  been  before  remarked,  was  the 
consequence  of  tenure;  its  remedy  was  by  voucher 
or  warrantia  charttB.  The  other  being  founded  on  con- 
tract,  the  remedy  was  necessarily  by  action  for  the 
breach  of  that  contract  There  was  also  an  important 
difference  in  their  operation,  which  has  been  before 
alluded  to.  The  feudal  warranty,  like  the  feudal  tenure, 
was  unalterable.  It  could  not  be  restrained  or  affected 
by  express  warranties,  or  any  conventional  stip- 
ulations annexed  to  it.  While  the  implied  cov-  [129] 
enants  in  a  lease  might  be  modified  and  re- 
strained by  the  insertion  of  express  covenants,  accord- 
ing to  the  pleasure  of  the  parties.  And  they  are  akoaiys 
so  modified,  whenever  the  lease  contains  an  express  coV" 
enant  on  the  part  of  the  lessee  for  the  payment  of  rent^ 
or  on  the  part  of  the  lessor  for  quiet  enjoyment.  4  Co. 
80 ;  1  Sound.  60. 

Sect.  V.  The  statute  of  Quia  emptor es,  having,  as 
we  have  seen,  put  an  end  to  the  implied  warranty  an- 
nexe! to  a  feoffment,  it  became  necessary  to  introduce 
into  conveyances  in  fee  simple,  an  express  warrantyy  as 
its  substitute.  If  the  lord  aliened  his  seignory,  the 
tenant  would  not  aitom  to  the  new  lord,  until  he  had 
obtained  an  express  warranty  from  him.  If  the  tenant 
aliened  his  fee,  the  purchaser  required  an  express  war- 
ranty from  him  also.     Co.  Litt.  365,  a.  n.  1 . 

In  the  construction  of  express  warranties,  the  ancient 
principles  of  the  feudal  law  were  in  some  measure  de- 
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parted  from.  The  warranty  could  be  expressed  only 
by  the  word  ^^  warrantizoJ*  It  was  not  binding  upon 
the  heir,  unless  the  grantor  expressly  stipulated  that  he 
and  his  heirs  would  warrant.  And  the  ancestor  couid 
no  more  bind  the  heir  to  ivarrantyj  without  binding 
himself^  than  he  could  bind  him  to  the  payment  of  a 
sum  of  monet/y  for  which  he  was  not  bound*       Co. 

Litt  386,  a. 
{130]      Express  warranty  might  be  either  in  fee,  or 

for  the  life  of  the  feoffor  or  of  the  feoffee.  But  if 
the  feoffee  was  evicted,  and  recovered  a  recompense 
in  other  lands,  he  held  the  land  so  recovered  in  fee  not- 
withstanding the  warranty  was  for  Ufe  only.  Co.  Litt. 
383,  b. 

The  implied  feudal  warranty  was  confined  to  a  feoff- 
mentf  and  did  not  extend  to  other  forms  of  alienation, 
introduced  after  the  statute  of  Quia  emptores.  An  ex^ 
press  warranty  might  be  annexed  to  every  kind  of  con- 
veyance of  a  ^ehold,  as  a  feoffment,  fine,  recovery, 
gift  in  tail,  lease  for  life,  &c.  and  also  a  release  or  con- 
firmation, made  to  the  tenant  of  the  freehold.  Co.  Lilt. 
371.  But  it  could  not,  as  was  before  observed,  be 
annexed  to  the  interest  of  a  lessee  for  yearSj  nor  to 
that  ^f  a  tenant  by  statute  merchant,  statute  staple,  or 
elegit.  Co.  Litt.  389,  a.  The  reason  assigned  by  lord 
Coke  is,  that  in  any  action  which  lessee  for  years  can 
maintain,  as  trespass,  &c.,  a  warranty  could  not  be 
pleaded  in  bar. 

Sect.  VI.  The  title  of  a  tenant,  to  whom  or  to 
whose  ancestor  a  conveyance  had  been  made  with  war- 
ranty, might  be  assailed^  either  by  the  warrantor  or  by 
his  heiry  or  a  stranger.  When  sued  by  the  warrantor 
or  his  heir,  the  tenant  might  show  the  conveyance  to 
rebut^  that  is^  to  repel,  or  bar  the  action  of  the  de-* 
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mandant  Co.  Litt.  366^  a.  But  this  rebutting  [131] 
the  heir  was  not  in  consequence  of  any  par* 
ticular  operation  of  the  warranty.  For  at  the  common 
law,  whenever  the  ancestor  had  the  inheritance  abso- 
hitelyy  he  could  alien  it  from  the  issue ;  so  that  the  loar* 
r(mty^  as  to  the  purpose  of  rebutting  the  heir,  wasi  per-* 
fectly  inoperative.     Co.  Litt.  373,  b.  n.  2. 

When  a  stranger  brought  a  writ  of  entry  or  other 
real  action  to  recover  the  land  warranted,  the  tenant 
might  VOUCH,  that  is,  call  into  court,  the  party  bound 
by  the  warranty,  and  require  him  to  defend  the  tide. 
The  warrantor,  when  thus  called  upon  to  defend  the 
title  of  the  tenant,  was  denominated  the  vouchee.  If 
he  came  voluntarily  into  court,  he  ivas  substituted  ftw 
the  tenant,  took  upon  himself  the  defence,  and  the  de  - 
mandant  counted^  that  is,  demanded  the  land  against 
him  as  tenant.  But  the  vouchee,  when  he  came  into 
court,  instead  of  taking  upon  himself  the  defence  of 
the  suit,  might  vouch  over,  as  it  was  called ;  that  is,  he 
might  vouch  kis  warrantor ,  who  might  also  vouch  in  his 
turn,  and  so  on  to  the  fourth  degree,  but  no  farther. 
2  Reeves^  Hist.  393.  And  the  last  vouchee  who  came 
into  court,  was  substituted  for  the  tenant,  and  took  the 
defence  of  the  suit  upon  himself.    Rast.  416,  a. 

If  the  court  gave  judgment  for  the  demandant,  so 
that  the  tenant  lost  his  land,  they  at  the  same 
time  awarded  another  judgment  for  the  tenant,  [132] 
to  recover  against  the  vouchee  other  lands  eqwd 
in  value  to  those  he  had  thus  lost ;  which  was  called  a 
recovery  in  value.     Co.  Litt.  1 0 1 ,  b.     If  the  vouchee 
was  not  in  court,  ready  to  waiTant  the  land,  process,^ 
called  a  summons  ad  warrantizandumy  was  issued  to 
bring  him  in ;  and  if  he  disobeyed,  several  other  kinds 
of  process  were  awarded  against  him  in  succession.    If 
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he  finally  appeared,  he  might  take  updn  himself  the  de«- 
fence,  in  place  of  the  tenant,  as  before  mentioned ;  or 
he  might  deny  his  obligation  to  warrant,  which  was  catt- 
ed coufUerpkading  the  warranty.  The  demandimt  sdso 
might  alledge  various  objections  to  the  right  of  the  tenant 
to  vouch,  which  was  denominated  counterpleading  the 
voucher.  Boothy  50,  63.  If  the  demandant  prevailed^ 
where  the  warrantor  had  been  vouched  to  defend,  the 
tenant  recovered  over  in  value  agamst  him,  whether  he 
had  appeared  or  not.  But  this  recovery  in  value  was 
confined  to  the  lands  which  the  vouchee  held  at  the 
time  of  the  voucher. 

If  the  tenant  feared  a  future  evictiony  and  that  his 
warrantor  might  alien  his  lands  before,  he  might  have  a 
process  against  him,  called  a  warrantia  chartiB  quia 
tianety^  in  which  jbe  surmised  that  he  had  been  evicted^ 

though  in  fact  he  had  not.    The  only  effect  of 
[133]  this  proceeding  was,  that  if  he  was  afterwards 

evicted,  the  recovery  in  value  would  extend  to 
any  lands  which  the  vouchee  had,  at  the  teste  of  the 
warrantia  chartiB.  Boothy  240.  A  feoffee  could  have 
no  advantage  of  a  warranty,  after  he  ceased  to  be  tenant 
of  the  land.  Co.  Litt.  389,  a.  n.  1.  To  enable  him  to 
vouch,  he  must  have  the  whole  of  the  estate  to  which 
the  warranty  was  annexed,  in  the  land,  or  in  some  part 
of  it.  Where  the  warranty  was  annexed  to  the  fee,  the 
tenant  who  had  only  a  part  of  the  estate,  (as  a  lessee 
for  life,  or  tenant  by  the  curtesy,)  could  not  vouch.  Co^ 
Litt.  385,  a.  But  he  was  allowed,  as  we  have  seen,  to 
pray  in  aid  of  him  who  had  the  reversion  or  remainder, 
to  which  the  warranty  was  annexed,  and  require  him 
to  aid  in  defending  the  inheritance.  Boothy  60.  The 
process  for  this  purpose  was  called  a  summons  ad  aux* 
iliandumiy  and  might  be  counterpleaded  like  a  voucher* 
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SscT.  Vn,  Both  Toucher  and  aid  prayer,  beingf 
causes  of  great  delay  of  justice^  and  often  resorted  to 
by  fraudulent  tenants  for  that  purpose,  were  in  several 
cases  restrained  by  statute,  and  in  some  measure  dis^ 
countenanced,  even  by  the  conunon  law.    Baothy  50. 

Where  the  tenant  was  evicted  without  process,  and 
where  he  was  not  permitted  to  vouch  his  warrantor, 
the  remedy  was  by  an  actiok  of  covenaitt, 
in  which  he  recovered  damages  instead  of  a  [134] 
recompense  in  other  lands  of  his  warrantor.    In 
some  cases  this  remedy  was  preferable  to  a  voucher ; 
because  he  who  had  recovered  lands  in  recompense, 
might  be  evicted  of  them,  as  before.    Jbi  aesignee  might 
recover  in  covenant,  in  many  cases  where  he  could  not 
vouch.    This  is  what  is  intended  by  the  remark  of  lord 
Cake,  "  that  there  is  a  diversity  between  a  warranty 
which  is  a  covenant  real,  that  binds  the  party  to  yield 
other  lands  in  recompense,  and  a  covenant  annexed  to 
the  land ;  for  that  a  covenant  is  in  many  cases  extended 
farther  than  a  warranty."      Co.  Litt.  384,  b.     These 
considerations,  together  with  some  other  advantages  at- 
tending the  remedy  by  action  of  covenant,  caused  it  to 
be  gradually  introduced  into  the  English  practice,  as  a 
substitute  for  voucher.    But  the  change  was  chiefly  ac- 
complished by  the  adoption  of  the  Jtssize  of  novel  cfo- 
seisin  (in  which  the  tenant  could  not  vouch,  nor  pray  in 
aid,  except  of  the  king,)  as  the  common  remedy  for  the 
recovery  of  real  property.     2  Inst  411 ;  Booth,  21 4» 
In  modem  times  the  practice  of  trying  titles  to  lands 
and  tenements  by  the  fictitious  action  of  Ejectment^, 
and  the  almost  entire  disuse  of  real  actions,  has  further 
conduced  to  the  same  effect.    So  that  vouchers,  even 
in  England,  except  as  a  part  of  the  formal  pro- 
oeeding  of  suffering  a  cofnmum  recovery,  have  [136] 

16 
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long  been  obsolete;   and  the  process  of   fVarraaUia 
eharkB  has  been  disused  a  century,  or  more*  Booth,  24  K 

The  eflfect  of  the  ancestor's  warranty  m  binding  or 
rebtUting  the  heir,  who  had  no  assets  from  the  warrant- 
ing ancestor,  was  always  confined  to  those  cases  in 
which  the  heir  claimed  by  purchase.  In  every  such 
case  it  bmds  him,  either  with  or  without  assets,  except 
where  the  contrary  has  been  enacted  by  statute.  But 
on  examination,  it  will  be  found,  that  the  common  law  has 
been  so  far  altered,  from  time  to  time,  by  the  statute  of 
Ghucester,  ch.  3,  the  statute  De  donis,  the  1 1  A  VII. 
ch.  80,  and  the  4  &  5  of  Jhm.  ch.  1 6,  that  in  England^ 
the  effect  of  warranty  in  rebutting  or  defeating  a  title 
which  would  otherwise  be  valid,  is  confined  to  two  cases* 
-].  By  the  statute  De  donis,  the  warranty  of  the  ances- 
tor, with  assets,  (to  prevent  circuity  of  action,)  binds  the 
iBSue  in  tail.  2.  The  warranty  of  the  ancestor,  tenant 
m  tail  in  possession,  at  common  law,  bars  those  in  re- 
mainder, without  assets.     Co.  Lift.  S73,  b.  n.  2. 

In  this  state,  since  estates  tail  were  in  effect  abofished 
by  the  statute  of  1791,  ch.  60,  these  cases  cease  to  exist ; 
and  warranty,,  with  us,  has  no  operation,  but  as  a  cove- 
nant, binding  the  warrantor  only,  or  his  heirs  and 
devisees  also,  according  to  the  terms  of  the  con-  [136] 
tract,  like  any  of  the  other  covenants  contamed 
in  the  conveyance.  See  9  Mass.  R.  395,  .Austin  vs* 
Qagt  f  12  Mass.  R.  395,  Rmjce  vs.  BurreU  fy  al.  The 
general  doctrines  and  distinctions,  with  regard  to  cot^^ 
Tumts  express  or  implied,  personal  or  annexed  to  the  real- 
ty, with  the  remedies  of  the  origmal  parties  to  the  con- 
tract, or  of  those  who  claim  in  privity  of  estate,  as  as- 
signees, remains  the  same  in  England,  and  even  here,  as 
in  the  time  of  lord  Coke. 

It  l^as  been  stated  in  a  preceding  page,  (see  ^  1>) 
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that  the  practice  of  Toucher,  with  recovery  in  vahie 
upon  an  erictiony  was  never  adopted  in  our  court$y  ex^ 
cept  only  as  a  part  of  the  formal  proceedings  in  a  cam'* 
nion  recovery.  Yet  it  may  be  proper  to  apprize  the 
student,  that  a  practice  generally  prevailed,  until  within 
a  few  years,  and  is  not  wholly  discontinued  at  the  pres* 
ent  time,  which  must  have  owed  its  existence  to  some 
indistinct  notions  about  vouchers. 

When  a  writ  of  entry,  or  other  real  action,  was 
brought  to  recover  lands  which  had  been  conveyed  with 
vHxrrantyy  it  was  usual  for  the  tenant,  at  the  first  term^ 
to  pray  process  of  the  court  to  summon  Ms  warrantor^ 
(unless  he  vc^untarily  appeared,)  to  defend  the 
title.  Upon  shewing  the  deed  containing  the  [137] 
warranty,  the  motion  was  granted  of  course^  and 
the  cause  was  continued.  In  the  vacation  the  tenant 
sued  out  process,  which  was  called  a  summons  M  war^ 
rantizandum^  and  nearly  resembled  that  ancient  writ 
JSee  theformf  JppendiXy  Jfo.  44  This  was  served  upcMi 
the  warrantor  by  the  party  himself,  like  a  subpoena  on 
a  witness,  or  by  the  proper  officer,  like  other  process. 
If  the  warrantor  did  not  appear  at  the  next  term,  his 
default  was  entered  of  record,  and  the  tenant  abandoned 
the  suit,  or  defended  it,  as  he  saw  fit  When  the  war* 
rantor  appeared,  and  undertook  the  defence  he  was  not 
substituted  for  the  tenant,  as  in  the  ancient  practice,  but 
defended  the  suit  in  the  tenant's  name.*    If  the  de* 


*  Since  the  above  remarks  were  written,  it  has  been  understood 
that  in  one  or  two  counties  in  Massachusetts ,  there  have  been  cases 
within  a  few  years,  in  which,  upon  the  appearance  of  the  tenant's 
warrantor,  who  came  in  upon  being  vouched,  the  demandant  counted 
anew  against  him,  and  the  suit  proceeded  in  the  name  of  the  de- 
mandant and  the  vouchee.  But  it  seems  that  these  proceedings  have 
never  been  followed  up  by  a  judgment  that  the  tenant  recover  over 
in  value. 
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mandant  recovered,  it  was  against  the  tenant.  But  the 
tenant  did  not  recover  other  lands  of  equal  value,  against 
his  warrantor,  as  by  the  ancient  law. 

The  delay  occasioned  by  this  kind  of  voucher  was 
sometimes  objected  to  on  the  part  of  the  de- 
[138]  mandant ;  but  there  were  probably  no  instances 
of  a  regular  caunierpleOj  either  to  the  voucher  or 
the  warranty  J  put  upon  the  record.  The  ancient  prin- 
ciples, applicable  to  these  proceedings,  were  not  re- 
garded, nor  perhaps  generally  understood.  No  atten- 
tion seems  to  have  been  paid  to  the  ruJe  of  the  cormnon 
laWj  "  that  he  only  could  vouch,  who  had  the  whole  of 
the  estate^  to  which  the  warranty  was  annexed,  in  the 
land^  or  in  some  part  of  it"  All  tenants,  against  whom 
the  land  was  demanded,  (as  well  those  who  held  for 
life,  as  tenants  in  fee  simple,)  were  allowed  this  kind  of 
voucher.  Several  grantors  of  different  parts  of  the  de- 
manded premises  were  vouched,  or  summoned  by  the 
same  writ ;  and  no  exceptions  seem  to  have  been  taken, 
either  by  demurrer,  or  motion  to  set  aside  the  voucher, 
for  any  alledged  irregularity. 

These  proceedings  were  considered  as  only  laying 
the  foundation  for  an  action  of  covenant  against  the 
warrantor,  to  recover  the  damages  occasioned  by  the 
eviction.  The  only  effect,  therefore,  being  to  give 
notice  of  the  pendency  of  the  suit,  to  tl^e  grantor, 
which  could  be  as  effectually,  and  more  conveniently 
done  by  serving  him  with  a  copy  of  the  demandanPs 
process^  this  practice  is  now  generally  adopted ;  and  the 
proceedings  by  voucher,  as  above  stated,  have  of  late 
been  almost  wholly  discontinued. 
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CHAPTER  IV. 


WRITS  OF  ENTRY  AND  THE  PROCEEDINGS  THEREIN. 


PART  I. 

The  severcU  kinds  of  writs  of  Entry^  and  their  appUca- 

turn  as  legal  remedies. 

Sect.  I.  Accokding  to  the  strictness  of  the  [139] 
ancient  common  law,  he  who  had  suffered  an  in- 
jury to  his  real  property,  amounting  to  an  ouster^  was 
without  remedy,  unless  there  could  be  found  in  the 
BEGisTER,  a  writ  exactly  suited  to  his  case.  For  the 
writ  being  regarded  as  the  commission  of  the  king  to 
the  judges,  to  do  justice  between  his  subjects,  the 
sKghtest  departure  from  the  form  prescribed  by  the  law 
was  a  fatal  objection.  But  such  is  the  extent  and  vari- 
ety of  this  venerable  collection  of  original  writs,  that 
perhaps  no  case  could  arise  in  which  the  party  injured 
by  an  ouster  would  not  find  a  remedy  for  the  injury  he 
had  suffered,  which  clearly  described  his  case  in  the  com- 
pass of  a  few  lines,  without  the  omission  of  any  material 
circumstance.  So  comprehensive  and  complete 
is  this  catalogue  of  precedents,  that  the  provision  [140] 
of  the  statute  (13  Edw.  III.  ch.  24,)  for  framing 
new  writs,  seems  to  have  been  almost  unnecessary. 
And  it  is  justly  remarked  by  Bkickstonej  that  it  was 
equally  creditable  to  the  ancient  law,  that  it  should  con- 
tain such  a  provision,  and  that  there  should  be  so  rarely 
occasion  to  use  it    3  Bl.  Com.  184. 
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This  great  collection  of.  writs  is  arranged  under  sev- 
eral classes,  as  writs  of  Rights  writs  in  the  nature  of 
writs  of  Rightj  writs  of  Entry^  and  torits  of  Assize. 
But  much  of  the  refinement  and  nicety  of  the  ancient 
law  has  been  wisely  excluded  from  our  practice  ;  and 
many  principles  derived  from  the  doctrines  of  feudal 
tenure;  are  foreign  to  the  nature  of  our  titles.  Few, 
therefore,  of  this  great  variety  of  writs  have  been  found 
necessary  for  our  purposes.  We  have  accordingly 
'  adopted  the  general  writ  of  Right;  (See  Booths  87; 
Reg.  Brev.  4,)  writs  of  Formedonj  and  the  writ  of  Dow- 
er unde  nihily  both  of  which  are  denominated  writs  in  the 
nature  of  a  writ  of  Right ;  and  also  the  writs  of  EiUry 
sur  disseisin  and  Entry  svr  intrusion,  with  several  other 
writs  of  Entry.  These  writs,  (as  modified  and  applied 
by  our  law  of  real  property,)  have  been  found  to  possess 
sufficient  variety  of  form,  to  afford  an  appropriate  and 
convenient  remedy  for  every  injury  amounting  to  an 

ouster. 
[141]       Sect.  II.    Writs  of  entry,  of  which  we 

shall  first  take  notice,  were  probably  introduced 
after  the  time  of  GlanviUe.  The  earliest  mention  of  a 
writ  by  that  name,  is  in  the  beginning  of  the  reign  of 
Henry  III.  Brae.  lib.  iv.  c.  36,  p.  219.  It  is  supposed 
they  were  originally  invented  as  a  substitute  for  writs  of 
Right,  in  certain  cases ;  and  to  avoid  the  tri^  by  battky 
to  which  the  tenant  was  entitled  in  that  action.  1 
Reeves^  IRst.  388.  Though  usually  denominated  Pos- 
sessory actions,  they  were  intended  to  decide,  not  only 
questions  of  possession,  but  of  property  also.  It  is  ac- 
cordingly remarked  by  Bracton  that  questions  de  pos- 
sessione  were  determined  by  Assizes  and  RecognUions  ; 
questions  de  proprietate,  by  writs  of  Entry,  by  a  jury^ 
upon  the  testimony  and  proof  of  those  who  coukl  prove 
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the  case  de  mm  mo  propria  et  auditu.  But  if  the  entry 
was  too  ancient  to  be  proved  propria  visu  et  auditu,  as 
this  action  was  in  jure  proprietaiiSy  it  might  sometimes 
be  changed  to  a  writ  of  Right,  (propter  longissinmm  in- 
gressum,)  by  the  narraiia  or  count.  And  every  entry 
was  denominated  hngissimus  ingressus  v«  hich  could  not 
be  proved  by  what  the  witness  had  himself  <s^6n  and 
heard  ;  but  must  of  necessity  be  proved  by  tradition : 
that  is  visu  et  auditu  pairis,  by  what  the  father  had 
seen  and  heard,  and  of  which  he  had  enjoined 
his  son  to  give  testimony*  In  this  case,  for  want  [142] 
of  proof,  the  tenant  was  compelled  to  put  him- 
self upon  the  Great  assize,  or  defend  himself  by  dueL 
Brae.  lib.  4,  tr.  7,  c.  1,  p.  318;  1  Reeves'  Hist.  365, 
387,  390.  ^  unit  of  Right,  on  the  other  hand  might 
became  a  writ  of  Entrff,  by  the  form  of  the  count,  where 
the  entry  could  be  proved  propria  visu  et  auditu.  Brae. 
lib.  4,  tr.  4,  c.  4,  p.  283,  284.  But  though  the  demand- 
ant in  a  writ  of  Right  might  count  as  upon  a  writ  of 
Entry,  alledging  that  he  was  ready  to  prove  it  by  a 
jury ;  yet,  as  the  tenant  had  his  election,  either  to  de- 
fend himself  by  the  duel,  to  put  himself  upon  the  Great 
assize,  or  to  try  the  fact  of  the  entry  by  a  jury,  a  writ 
oi  Entry  could  not  become  a  writ  of  Right,  but  by  his 
consent.     Brae,  lib  4,  tr.  7,  c.  1,  p.  318,  b. 

With  these  distinctions^  which  owed  their  existence 
to  the  different  modes  of  trial,  adopted  in  ancient  times, 
we  of  course  have  nothing  to  do  in  our  practice. 

Ml  writs  of  Entry,  of  which  in  the  ancient  law  there 
were  many  different  kinds,  may  be  arranged  under  two 
classes.  First,  Where  the  seisin  of  the  tenant  or^in- 
aUy  commenced  by  wrong,  committed  either  by  himself, 
or  by  some  person  under  whom  he  claims.  The  second 
class  iBchides  those  cases,  where  the  sesin  of  the 
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[143]  the  tenant  is  not  alledged  to  have  commence  by 
wrong,  but  the  injury  consists  in  wrongfully  with' 
holding  the  seisin,  after  the  estate  of  the  tenant  has  ex- 
pvredj  or  been  otherwise  determined ;  or  finally  where 
the  title  was  originally  defective. 

I.  The  first  class  comprehends  those  writs  of  Entry 
which  are  brought  against  a  tenant,  who  acquired  the 
seisin  by  wrongs  that  is  by  disseisin^  abatement^  or  tti- 
trasion^  done  either  by  himself,  or  by  some  one  und^ 
whom  he  entered.  Of  this  class  are  all  writs  of  Entry 
sur  disseisin,  which  may  be  brought,  not  only  against 
the  party  who  committed  the  disseisin,  but  against  all 
those  who  come  into  the  seisin  under  him.  Co,  LUL 
238,  b;  239,  a;  Booth,  174.  Such  also  were  the  old 
writs  of  Mortancestor,  Jiyle,  Besayle,  and  Cousinage^ 
(now  obsolete,)  which  were  the  ancient  remedies  against 
those  who  came  into  the  seisin  after  the  ancestor's  death, 
by  abatement.  Of  the  same  class  are  writs  of  Inirumjon^ 
which  lie  against  those  who  enter  upon  the  estate,  be- 
fore the  reversioner,  upon  the  death  of  tenant  in  dower^ 
tenant  by  the  curtesy,  or  indeed  any  tenant  for  Kfe ; 
and  which  may  be  maintained  by  the  reversioner  m  fee^ 
or  his  heir  ;  and  also  by  the  reversioner  for  life,  or  the 
successor  or  assignee  of  any  reversioner.    Booth,  183; 

Reg.  233,  234;  Ra^t.  415,  416. 
[144]  IL  The  second  class,  (which  are  more  strictly 
denominated  writs  of  Entry,)  do  not  charge  the 
tenant  with  having  committed  any  direct  wrong,  but  ad<^ 
mit  that  he  came  to  the  seisin  of  the  freehold  lawfully^ 
that  is,  by  some  conveyance  to  himself^  or  as  heir  or 
grantee  to  one  who  had  a  defeasible  estate,  or  at  least 
the  actual  seisin.  Of  this  sort  is  the  writ  of  Entry  ad 
communem  legem,  which  was  the  ancient  remedy  for  the 
reversioner  against  the  grantee  of  tenant  in  dower^  oir 
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tenant  by  the  eurtestfy  after  the  death  ci  such  tenant 
Boath,  190 ;  F.  JV.  B.  207.  Such  also  was  the  writ  of 
Entry  ad  terminum  qui  pr^Bterut  which  was  brought  by 
the  lessor,  or  the  grantee  df  the  reversion,  against  the 
lessee  for  life,  or  years,  or  his  assignee,  who  held  over 
after  the  expiration  of  the  term.  Finch,  92,  a ;  Booths 
172;  Reg^  227.  Of  the  same  class  are  the  writs  of 
Cui  in  vUa,  (Booth,  185 ;  Reg.  232,  b  ;  F.  JV-  B.  193,) 
Cui  ante  divartium,  (Booth,  188;  Reg.  233,  a;  F.  JV. 
J?.  204,)  Dum  fuU  infra  (Btatem,  (Booth,  193;  Reg. 
228,  b ;  F.  J>r.  B.l  92,)  Dum  nan  fait  compos  mentis^ 
(Booth,  189 ;  Reg.  228,  b ;  F.  JV.  B.  202,)  and  many 
more  enumerated  in  the  Register. 

The  distinctio^i  lyhich  we  have  noticed  with  regard  to 
writs  of  Entry,  between  those  that  admit  the 
tenant's  seisin  to  have  commenced  rightjully,  and  [145] 
those  whijch  show  that  it  commenced  by  wrong, 
(though  not  generally  much  attended  to  in  practice,)  it 
ivill  be  useful  for  the  student  to  bear  in  mind.  It  refers 
chiefly  to  the  form  of  the  writ  and  count  in  the  ancient 
practice ;  and  in  our  own,  to  the  count  or  declaration, 
which  constitutes  a  part  of  the  writ. 

In  the  latter  class  of  writs,  the  demandant,  after 
mentioning  the  manner  of  the  entry,  states  the  injury  of 
which  he  complains,  to  consist  in  a  deforcement,  or 
wrongful  withholding  the  possession  from  him  by  the 
tenant  But  in  the  other,  the  writ  begins  with  an  aver- 
ment that  the  seisin  of  the  tenant  commenced  by  wrong, 
committed  either  by  himself,  or  by  some  other  person 
whom  the  demandant  names,  and  under  whom  he  affirms 
that  the  tenant  obtained  his  seisin.  Both  kinds  of  writ 
show,  not  only  the  manner  or  nature  of  the  tenant's 
entry,  but  they  also  state  the  reason  wherefore  the  seism 
ought  not  to  be  withheld  from  the  demandant    And  it 

17 
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IS  from  this  statement  of  the  circumstances  of  the 
EJfTRT,  that  these  actions  deriye  their  name  of  whits 

OF    EITTRT.      Booth,  172. 

« 

The  writ  of  Entry  sut  disseisin,  when  brought  against 
the  disseisor  himself,  by  the  disseisee,  is  generally  called 

by  the  old  law  writers,  a  writ  of  Entry  in  the 
[146]  nature  of  an  Assize,  because  it  may  be  brought 

instead  of  an  Assize ;  and  this  it  seems  lay  at 
the  common  law.  Reg.  228.  The  writ  by  the  heir  of 
the  disseisee  against  the  disseisor,  was  given  by  the 
statute  of  Westminster  L  cL  47 ;  and  this  only  is,  in 
stfictness,  a  writ  of  entry  in  the  qiriBUS.  Reg.  229 ; 
3  Reeved  IRst.  H3.  The  former,  however,  is  by  Fitz- 
herbert,  and  after  him  by  Booth,  called  indifferently  by 

either  name.    Booth,  174 ;  F.  Jf.  B.  191.    And 
[147]   both  Coke  and  Finch*  seem  to  consider  the  writ 

of  Entry  in  the  nature  of  an  Assize,  and  in  the 


*  Finch  says,  Brief es  Dentrie,  que  surdont  sur  un  ouster,  sont  sur 
tin  disseisin,  au  sur  un  intrusion.  Sur  un  desseisin,  quant  le  dis" 
seisin  est  fait  a  luy,  ou  ces  auncestors,  come  Brief e  Dentrie  en  le 
Quibus,  ou,  (que  est  tout  un,)  en  nature  del  Assize,    Finch,  L.  91 ,  a. 

These  writs  are  precisely  the  same  in  form,  except  that  the  latter^ 

(like  all  writs  brought  by  the  heir,)  contains  the  clause  of  title,  as 

ii  is  called,  viz.  **  quod  clamat  esse  jus  et  hasreditatem  suam,'*     The 

name  of  this,  as  of  many  other  writs,  is  derived  from  certain  words 

contained  in  the  estabUshed  form ;  in  this  case  from  the  words,  db 

QUiBvs,  or  DE  QUO,  which  were  always  required  to  be  inserted  in 

the  writ  andj^in  the  count.     But  as  the  same  words  are  also  in  the 

writ  of  Entry  in  nature  of  an  Assize,  there  seems  to  be  no  reason 

why  both  should  not  be  called  writs  of  Entry  in  the  Quibus ;  but 

that  the  first  had  a  different  name  before  the  second  was  established. 

Count  in  Entry  in  ike  nature  of  an  Count  in  Entry  in  ike  Quihtu. 

A*Hze,  J*  C.  filios  et  tores  T.  C,  petit 

J.  S.  petit  versus  J.  dncem  Siif-  versus  T.  N.  centum  aeras  terrre 
folk,  sex  acras  terrse,  cum  pertinen-  cum  pertinentiis  in  C,  ut  jus  et  hee- 
tiis,  in  T.,  de  quibus  idem  dux  in-  reditatcm  suam,  et  dk  quibus  idem 
juste  et  sine  judicio  disseisivit  prae-  T.  injuste  et  sine  judicio  disscisivit 
dictum  T.  Sfc  Roit,  273,  b.  prsedictum  T.  C,  patrem  praBdicli  J. 

C,  cujus  fanres  ipse  est,  sc.    RatL 
279,  b. 
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QuibuSf  as  the  atme,  Co.  Lift.  238»  b ;  Mnclh  91»  cu  In 
our  practice,  all  writs  of  Entry  sur  disseisin^  against  the 
disseisor  J  whether  brought  by  the  disseisee  or  by  hi3 
hskTj  are  usually  styled  mdiscriminately,  writs  of  Entry 
in  the  QaUms.    See  2  Sound.  38,  n.  4 ;  Com.  D.  Pleader^ 

S£CT.  III.  Writs  of  Entry,  it  b  to  be  further  re- 
marked, are  of  four  kinds,  or  denominations,  which  are 
derived  from  the  origin  of  the  injury  complained  o£ 
Co.  Litt.  238,  b ;  F.  Jf.  B.  201.  The  firsty  {m^  of 
this  kind  is  the  writ  of  Entry  in  the  QuHmSj  of  which 
we  have  just  spoken,)  is  where  the  suit  is  against  the 
party  who  commuted  the  wrongs  whether  abator ,  intruder^ 
or  disseisor.  The  second^  which  is  called  a  writ  of  En- 
try  in  the  per,  is  where  the  tenant,  against  whom  the 
action  is  brought,  is  either  heir  or  grantee  of  the  orig- 
inal wrongdoer.  It  has  its  name  from  the  allegation  in 
the  writ,  that  the  tenant  has  no  entry  into  the  lands,  but 
by  C.  the  disseisor,  who  demised  the  same  to  the  ten- 
ant* This  descent  or  conveyance  from  the  party  who 
committed  the  wrong,  is  said  to  make  a  degree^ 
by  removing  the  claim  one  step  from  the  origmal  [148] 
author  of  the  wrong.  The  third  is  denominated 
a  writ  of  Entry  in  the  peb  and  cui.  This  name  ap- 
plies where  there  have  been  two  descents,  or  two 
alienations,  or  one  alienation  and  one  descent.  The 
writ  alledges  that  the  tenant  has  no  enXry,  but  by  C.  to 
whom  D.  demised,  who  thereof  disseised  the  demand- 
ant, or  his  ancestor.t  The  fourth  is  where  the  wrong 
is  removed  beyond  the  degrees  before  mentioned;  and 

*  In  quod  idem  A,  non  habet  ingressum,  nisi  per  C  qui  iUud  ei 
dimisit,  Sfe.    Regist.  229. 

f  In  quod  idem  A.  non  habet  ingressum  nisi  per  C.  cui  D.  iUud 
dimisit ;  qui  inde  it^uiU  ei  sine  judido  disseisivit,  ^c.    Regist  229. 
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is  caDed  a  writ  of  Entry  in  the  post.  It  does  not 
enumerate  the  several  descents,  or  alienations,  (Co.  2 
InsL  154,)  as  the  others  do;  but  only  alledges,  gen- 
erally, that  the  tenant  has  no  entry  but  after  A.  who 
was  the  original  disseisor.* 

Formerly,  it  seems,  if  there  had  been  more  than  two 
descents  or  two  alienations,  the  degrees  were  said  to  be 
past ;  and  the  demandant  was  put  to  his  unit  of  Right 
Jb.  153.  But  the  statute  of  Marlhrtdge  (52  H.  IIL  ch. 
30,  A.  D.  1267,)  gave  the  demandant  a  writ  of  Entry 
aftcTj  or  beyond  the  degrees  before  mentioned,  as  well 
where  the  degrees  were  past,  as  where  the  tenant 
[149]  came  in  by  disseisin,  intrusion,  abatement,  succes* 
sion,  or  as  tenant  by  the  curtesy,  fyc ;  in  which 
last  cases  it  seems  to  be  agreed  there  was  a  writ  of 
Entry  in  the  post,  at  the  common  law.  2  Inst.  153  ; 
Booth,  173;  /lincA,  90. 

These  distinctions  with  regard  to  the  degrees  in  writs 
of  Entry,  it  is  still  necessary  to  observe ;  (Co.  Lilt.  238, 
b,)  though  the  objection  to  a  mis-statement  in  this  re-* 
spect,  could  be  taken  advantage  of  only  by  a  plea  in 
abatement.  Rast.  249,  a  ;  Booth,  179  ;  Keiho.  93,  a; 
See  the  plea,  J^.  J\ro.  56. 

Sect.  IV.  It  has  already  been  observed,  that  it  is 
necessary  in  all  real  actions,  to  state  with  precision  the 
nature  of  the  wrong  of  which  the  demandant  complains. 
But  it  may  be  useful  to  the  student  to  be  a  litde  more 
particular  on  this  subject. 

In  writs  of  Entry,  the  principal  circumstances  to  be 
attended  to,  in  frammg  the  count  or  declaration,  are  the 
proper  statement  of,    1.  The  things  demanded  by  the 

*  Jn  ^od  idem  A,  non  habet  ingressum,  nisi  post  disseisinam, 
juam  L,  inde  injusU^  et  sine  judicio  fecit  C  pairi,  (vel  alio  ante^ 
cessorij  prcedicH  B,,  cujus  hearts  ipse  est,  4*^*     Regist.  3^« 
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writ  2.  The  demandant's  title.  3.  The  nature  of  the 
hijury  complamed  of.  4.  The  seisin  of  the  demandant 
or  his  ancestor.  5.  Within  what  time.  6.  The  e^lees. 
7.  The  particular  statement  of  the  injury. 

First.  Writs  of  Entry  are  properly  denommated  Pkas 
of  Land ;  and  they  lie  only  for  a  freehold  or  in- 
heritance in  lands  and  tenements,  in  which  the  [150] 
lands  alone  are  recoverable,  without  damages. 
finchj  85,  a.  By  the  ancient  law,  tenementum  included 
not  only  lands,  but  incorporeal  inheritances,  in  which  a 
man  might  have  a  freehold,  as  rents,  commons,  and  the 
like.  Co.  Litt.  6,  a.  And  for  these  a  writ  of  Entry 
might  be  maintained. 

With  us  the  word  tenement  is  applied  exclusively  to 
land,  or  what  is  usually  denominated  Real  property.  It 
includes  only  immoveable  corporeal  hereditaments  ;  and 
for  these  alone  this  action  lies.* 

The  property  sued  for  may  be  described  as  a  [151] 
**  tract  of  land,  containing  so  many  acres  f  or 
^  so  many  acres  of  land  ;'*  or  "  a  certain  messuage," 

l^^i«»«""i^"— ^^"TW""  I  I    IP       «        1  ■  1      ■      I      I         1       I  I  II      I  I  II  ,.,!,•  I      .  I  I 

*  By  a  statute  of  Mass.  1795,  ch.  53,  pews  in  houses  for  public 
worship,  are  made  real  estate;  and  a  writ  of  Entrj  may  be  main- 
tained for  the  recovery  of  them.  10  Mass.  R.  QQS,Bates  vs.  Spar^ 
reU;  17  Mass.  R.  435,  Gay  vs.  Baker.  In  Boston,  however,  by  a 
subsequent  statute,  1798,  ch.  42,  they  are  declared  to  be  personal 
property. 

It  is  said  by  Fitzherhert,  that  a  writ  of  Entry  sur  disseisin  lieth 
of  a  Stream,  and  the  writ  shall  be,  Prcecipe  A.  quod  reddat  unum 
gurgitem ;  and  that  the  esplees  shall  be  laid  in  the  taking  of  the 
Fish.  So  also,  that  it  lies  for  a  Passage ;  or  a  common  of  pasture 
ad  decern  boves.  But  such  actions  probably  would  not  be  sustained 
with  us.  It  is  also  said,  that  where  the  disseisin  is  of  land  covered 
with  water,  which  is  afterwards  made  meadow  by  the  disseisor  ;  or 
where  one  is  disseised  of  land  upon  which  a  house  is  afterwards 
erected,  the  writ  brought  by  the  disseisee  shall  be  for  a  meadow,  and 
for  a  house.    F.  N.  B.  190, 191. 
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called  by  a  particular  name^  by  which  it  is  knowBt  or 
with  the  abuttals. 

According  to  the  old  doctrines,  it  would  not  be  suffi- 
cient to  demand  a  certain  tenement^  because  that  word 
includes  incorporeal^  as  well  as  corporeal  hereditaments. 
Stran.  834,  Goodtitle  vs.  Walton.  Perhaps,  however, 
the  distinction  would  not  be  now  regarded  for  the 
reason  before  suggested.  The  only  practical  rule  seems 
to  be,  that  the  description  should  be  so  certain,  as  to 
enable  the  tenant  to  understand  what  is  demanded 
against  him,  and  the  sheriff  to  deliver  the  seisin,  with- 
out any  information  from  the  demandant*  2  LdL  Rayva, 
1 470,  Bindover  vs.  SUndercotnbe.  But  when  the  object 
of  the  suit  is  to  settle  a  disputed  Une  or  boundary^  the 
subject  of  the  controversy  should  be  described  with  the 
greatest  precision.  The  same  thing  must  not  be  de* 
manded  twice  in  a  writ  of  Entry ;  as  where  a  messuage 
and  a  house  which  is  part  of  the  messuage,  are  demand- 
ed in  the  same  writ    This  is  denominated  bis  petitum. 

Com.D.Plea(kr,3jl.4i  fVest.Symb.pt.  2. 77, h. 
[152]       Second.    In  all  cases  where  the  demand  is 

upon  the  seisin  of  the  ancestor,  it  is  proper  to 
count  or  declare  with  title,  as  it  is  called:  which  13 
subjoining  to  the  description  of  the  demanded  premises, 
the  words  **  which  he  claims  to  be  his  right  and  inheri- 
tance," quod  clamat  esse  jus  suum  et  hereditatem.  Rast. 
271,  b.  279,  b ;  Beg.  229.  The  same  form  was  adopted 
where  a  woman  sued  a  Cui  in  vita,  or  a  Cui  ante  divor^ 
tium,  if  she  claimed  a  fee  single.  Reg.  232,  233 ; 
Finch,  9\. 

In  a  few  ancient  precedents  of  writs  of  Entry  upon 
the  dem  andantes  own  seisin,  we  find  the  words,  "  giiod 
clamat  esse  jus  suumJ^  But  in  this  case  it  is  more  cor- 
rect to  omit  the  whole  clause. 
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7%tr(i  The  nature  and  circumstances  of  the  tenant's 
entry  shotild  always  be  stated  with  acciu-acy  and  pre- 
cision. If  he  came  into  the  seisin  rightfuUy^  and  the 
injury  consists  in  a  withholding  the  estate  by  wrongy  it 
is  necessary  to  state  the  manner  in  which  he  entered ; 
whether  immediateiyj  as  ahenee  of  him  who  had  the 
right,  or  by  one  who  derived  title  from  such  alienee ; 
and  to  conclude  the  charge  by  alledging  a  wrongful  de^ 
farcement  of  the  demandant  by  the  tenant 

If  the  tenant  came  in  by  wrongs  it  must  be  shown 
whether  it  was  by  abcUement^  intrusion^  or  dis- 
seirin  ;  and  also  whether  it  was  by  his  oum  act^  or  [153] 
by  that  of  his  ancestor  or  grantor.  And  further, 
if  the  seisin  of  the  tenant  commenced  by  abatement^  it 
must  be  stated  that  the  demandant  is  heir  ;  if  by  intru- 
sion, whether  he  claims  as  remamder-man^  reversioner^ 
or  assignee  ;  and  Anally,  if  the  tenant  is  in  by  disseisin^ 
it  must  appear  whether  the  demandant  complains  of  a 
disseisin  done  to  himself,  or  to  his  ancestor.  Reg.  228, 
234;  iJost  271,  279,  416. 

Fourth.  In  writs  of  entry,  the  seisin  of  the  demand^ 
ant,  or  of  him»  under  or  after  whom  the  demandant 
claims,  must  be  correctly  stated.  If  the  demandant 
complains  of  a  disseisin  to  himself  or  his  ancestor,  he 
must  expressly  alledge  a  corresponding  seisin.  Thus 
where  he  demands  the  inheritance  upon  his  oum  seisin^ 
he  must  alledge  that  he  was  seised  of  the  ^^  demanded 
premises,"  "  of  the  said  messuage,**  or  "  of  the  lands 
or  tenements  aforesaid,"  unth  the  appurtenances^  in  his 
demesne  as  of  fee  ;  and  where  he  claims  only  an  estate 
for  life^  the  averment  should  be,  that  he  was  seised  in 
his  demesne  as  of  freehold.  If  he  sues  as  heir,  he 
must  in  the  same  manner  alledge  that  the  ancestor, 
under  whom  he  claims  as  Aeir,  was   seised  in  his 
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[154]  demesne  as  of  fee.  And  where  the  ancestor  b 
temnt  pur  auler  fne^  under  our  statute^  (1805^ 
ch.  90,)  the  proper  allegation  is,  that  he  '^  was  seised 
in  his  demesne  as  of  freehold^  for  the  term  of  the  life  of 
one  J.  S.  who  is  yet  living." 

Where  husband  and  wife  are  demandants,  it  must  be 
stated  that  they  were  seised  in  right  of  the  rxAfe.  1 
Sound.  253,  n.  4 ;  Doug.  329,  Polyblank  vs.  HawkiM. 
And  where  the  complaint  is  not  of  a  disseisin,  but  of  a 
deforcemerUj  or  holding  over,  after  the  determination  of 
a  rightful  estate,  as  where  the  action  is  against  the 
alienee  of  the  tenant  in  tail,  tenant  m  dower,  or  by  the 
curtesy,  or  other  particular  tenant,  the  seisin  of  such 
party  mfee  tail  or  for  life^  should  always  be  alledged. 

Fyih.  The  time  within  which  the  seism  must  be 
averred,  depends  upon  the  statute  which  limits  these 
actions.  This  time  by  our  law  is  thirty  years ;  and  is 
the  same  when  the  action  is  founded  on  the  seisin  of 
the  demandant's  ancestor j  as  upon  his  own  seisin.  Even 
in  a  writ  of  Right,  if  founded  upon  the  seisin  of  the  de- 
mandant, the  time  is  the  same ;  and  forty  years,  vfh&x 
upon  the  seisin  of  the  ancestor.  Mass.  Stat.  1 786,  ch. 
13,  §  3;  and  1807,  ch.  75,  ^  1,  2.  If  the  demandant 
should  unnecessarily  aver  a  seism,  within  ^  less  period 
than  the  statute  allows,  as  ten  or  twenty  years,  it 
[155]  seems  he  must  fail,  if  he  cannot  prove  it  within 
that  time,  unless  he  can  obtain  leave  to  amend. 
Hnch,  L.  88 ;  [See  2  Pick.  JR.  23,  Holmes  vs.  Hohnes 
fy  a/.]  It  is  therefore  always  advisable  to  state  the 
longest  time  the  law  allows. 

Sixth.  In  writs  of  Right,  it  was  formerly  held  mdis- 
pensably  necessary  to  state  an  ojctual  seisin  of  the  de- 
mandant,  or  his  ancestor,  by  taking  the  esplees  or  profits 
of  the  land.     Co.  Litt.  293,  a ;  2  Sound.  45,  a.  b.  n« 
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And  it  is  proper,  (though  perhaps  not  equalTy  necessary^) 
to  be  aUedged  in  a  writ  of  Entry.  It  is  however  only 
descriptive  of  the  nature  or  permanency  of  the  seisin, 
and  therefore  not  traversable,  or  necessary  to  be  proved 
on  the  trial.  8  Craru  246^  Green  vs»  Liter.  It  seems, 
indeed,  at  the  present  time,  to  be  a  formal  averment,  of 
the  omission  of  which  no  advantage  could  be  taken,  but 
by  special  demurrer*    Ibid. 

Formerly  it  was  usual  to  state  the  taJdng  the  profits 
4o  have  been  in  a  time  of  feace.  And  in  the  meaning  of 
the  ancient  law,  a  time  of  peace  was  when  the  courts  of 
law  were  open  for  the  admmistration  of  justice.  When, 
therefore,  (on  account  of  foreign  invasion,  civil  discord, 
or  insurrection  against  the  king's  government,)  the  courts 
were  shut,  it  was  denominated  a  time  of  war ; 
Hjma  inter  arma  silent  leges.  A  taking  the  profits,  [166] 
therefore,  tempore  bellij  was  of  no  account  in  the 
law*  Co.  Litt.  249,  b.  This  phrase,  which  had  its  origin 
in  a  state  of  society  which  does  not  now  exist,  is  fallen 
into  disuse,  and  ought  at  the  present  day  to  be  wholly 
omitted. 

Seventh.  The  last  circimistance  to  be  noticed  here, 
is  the  concluding  statement  of  the  injury,  of  which  the 
demandant  complains.  This,  where  the  seisin  com- 
menced  by  wrongs  as  by  disseisin,  intrusion,  &c.  is  gen- 
erally in  some  measure  a  repetition  of  what  was  before 
stated  in  describing  the  nature  of  the  injury.  Thus, 
where  the  charge  is  a  disseism  of  the  demandant^  either 
by  the  tenant  or  one  under  whom  he  claims,  the  conclu- 
sion is  concisely,  "  and  the  said  A.  thereof  disseised  him, 
and  still  unjustly  withholds  the  same.'* 

But  where  the  demandant  counts  upon  the  seisin  of 
the  same  ancestor,  from  whom  he  derives  tide ;  after 
the  allegation  of  the  seism  of  the  ancestor,  by  taking 
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the  espleeSf  the  statement  of  the  disseisin  must  precede 
that  of  the  descent  of  the  right. 

When  the  demandant  claims  as  nephew,  or  other  col^ 
lateral  heir,  and  against  one  who  came  in  by  inirustan^ 
after  the  death  of  tenant  for  life,  it  is  the  usual 
[167]  course  to  alledge  that  the  ancestor  died  mthout 
heirs  of  his  body :  and  also  to  state  the  de- 
mandant's pedigree^  and  the  descent  of  the  reversion ; 
thus,  "  And  from  the  said  J.  S.  who  died  without  heirs 
of  his  body  issuing,  (or  without  issue  J  the  right  de- 
scended to  one  M.,  as  sister  and  heir  of  the  said  J.  S., 
and  from  the  same  M.  the  right  descended  to  him  the 
said  B.  who  now  demands  the  same,  as  son  and  heir  of 
the  said  M. ;  and  the  said  A.  still  unjustly  withholds  the 
same."    Rast.  416,  416. 

We  shall  only  add  here  one  further  remark,  that  in  all 
real  actions  by  the  heir^  upon  the  seisin  of  his  ancestor, 
it  is  an  established  rule,  that  the  demandant  must  show 
how  he  is  heir.  It  is  not  enough  to  state  generally  that 
he  is  heir :  but  he  must  set  forth  specially  in  what  man* 
fher  he  is  heir,  with  accuracy,  otherwise  it  will  be  bad  on 
demurrer,  or  judgment  by  ddault    2  Savnd.  46,  a.  n. 

Sect.  V.  The  real  action  most  common  and  familiar 
in  our  practice,  is  the  writ  of  Entry  sur  disseisin  ik  thb 
QUiBUS ;  the  nature  of  which  has  been  already  explain* 
ed.  Jlntej  ^  2.  This  is  the  appropriate  remedy  in  all 
cases  of  ouster^  where  the  action  is  against  the  disseisorj 
whether  the  demandant  complains  of  a  disseisin  done 
to  his  ancestor  or  predecessor^  or  to  himself  And  they 
are  all  now  limited  to  thirty  years.    Mass.  Stat.  1807, 

ch.  75,  ^  1. 
[158]       I.    When  the  demandant  in  this  writ  declares 
upon  a  disseisin  done  to  himself  by  the  tenant, 
the  form  of  the  count  or  declaration  is  more  simple  and 
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concise  than  any  other  real  action.  And  this,  we  may 
remember,  is  the  action,  which  in  the  old  books  is  gen- 
erally denominated  a  writ  of  Entry  ix  the  jptature  of 
Air  ASSIZE.  Reg.  228,  229 ;  F.  JV.  B.  191 ;  Co.  LUU 
238,  b ;  Jnte%^.  After  describing  the  premises,  the 
demandant  complains  that  the  tenant  disseised  him 
thereof,  within  thirty  years  last  past.  He  then  expressly 
avers  his  own  seisin^  in  his  demesne  m  of  /ec,  or  free- 
hold,  within  thirty  years,  by  taking  the  esplees  or  profits 
thereof^  to  some  small  amount ;  and  concludes  with  re- 
peating  the  charge,  that  the  tenant  ^  thereof  disseised 
him,  ani  still  unjustly  withholds  the  same/'  See  the 
fortriy  Appendix^  JSTo.  1. 

As  this  writ  lies  for  the  freehold  as  well  as  for  the  in*" 
heritancey  it  is  the  proper  remedy,  where  tenant  in  dow- 
er,  tenant  by  the  curtesy^  or  any  tenant  for  life  has  been 
disseised.    The  only  difference  in  the  form  of  the  writ, 
(when  brought  by  the  disseieeej)  between  the  action  for 
tiie  recovery  of  an  estate  m  fee  single  and  aa  estate 
for  life^  is  in  the  allegation  of   the  sdsin.     Where  he 
who  demands  the  inherUancej  alledges  that  he 
was  seised  in  his  detneme  as  of  fee  and  right,  [1^^] 
the  averment  of  tenant  by  the  curtesy^  or  otheir 
tenant  for  life,  is  of  a  seisin  in  his  demesne  as  of  fru^ 
hold.    See  the  fornix  App.  JVo.  2.    And  where  husband 
and  wife,  tenants  in  dower,  are  demandants,  the  aver- 
ment is,  that  they  were  seised  in  their  demesne  as  of 
freehold,  in  the  right  of  the  wife.     App.  JVo.  3,  4. 

This  distinction  as  to  the  form  of  stating  the  demand- 
a^t's  seisin,  should  be  strictly  attended  to :  for  though  a 
jnis-statement  in  this  particular  might  not  perhaps  oc- 
casion a  fatal  variance  between  the  form  of  the  count 
and  the  evidence,  it  would  clearly  be  bad,  if  shewn  for 
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cause  of  demurrer.      Sound.  253,  n.  4;  Dimg.  329, 
Polyblank  vs.  Hawkins. 

IL  When  the  writ  is  brought  by  the  heir  of  the  dis- 
seisee against  the  disseisor,  it  is  strictly  a  writ  of  Entry 
in  the  Quibus,  which  (as  we  have  seen,)  did  not  Be  at 
common  law,  but  was  given  by  the  statute  of  West- 
minster 1  St,  ch.  47.  Reg.  2Si/dj  a ;  [wfti/e,  ^  2.]  The 
form,  though  very  simple  and  concise,  differs  from  the 
preceding  in  several  particulars. 

First.  The  demandant,  after  setting  forth  his  de- 
mand, and  describing  the  premises,  adds  the  words, 
**  which  he  claims  to  be  his  right  and  inheritance.'*  This 
clause,  (which  was  not  usually  inserted  where 
[160]  the  demandant  counted  upon  his  oion  seisiny)  is 
called  the  averment  of  title,  or  counting  with  title. 
And  this  distinction  was  formerly  observed  with  great 
strictness.  3  Reeves'  Hist.  31.  It  is  conformable  to 
the  precedents  in  the  Register  and  Rastell:  though 
Mtzherbert  inserts  it  in  the  count  upon  the  denumdanfs 
own  seisin  also,  where  he  claims  the  fee  simple.  Reg.. 
229  ;  Rast  279,  283  ;  F.J^.B.  191.  Perhaps  the  dis- 
tinction  will  not  be  thought  deserving  much  attention  at 
the  present  day ;  but  the  most  approved  precedients  are 
dearly  agamst  Fitzherbert. 

Second.  The  complaint  of  the  demandant  in  this 
case  is,  that  the  tenant  disseised  the  ancestor  of  the 
demandant,  and  not  the  demandant  himself,  as  in  the 
preceding  case ;  and  then  follows  the  corresponding 
allegation  of  the  seisin  of  that  ancestor,  by  taking  the 
profits,  and  the  descent  of  the  right,  (not  of  the  estate,) 
to  the  demandant,  as  son  and  heir,  or  brother  and  heir, 
(as  the  case  may  be ;)  and  concludes  with  the  usual 
averment,  that  the  tenant  still  unjustiy  withholds  the 
same.    .Sppen.  5,  6,  7. 
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By  the  law  of  England^  it  will  be  recollected  this 
action  can  be  maintained  by  the  heir,  only  when  hk 
ancestor  has  been  disseised  of  an  estate  in  fee  simple. 
For  the  heir  in  tail  takes  as  a  purchaser,  and 
not  by  descent ;  and  where  a  person  dies  seised  [161] 
of  an  estate  pur  auter  me^  it  is  provided  by  the 
English  statute  of  1 4  6.  II.  ch.  20,  that  it  shall  be  assets 
for  the  payment  of  debts,  and  the  residue  shall  be  dis- 
tributed as  personal  estate.  See  2  BL  Com.  260.  But 
by  our  statute  of  descents,  (1806,  ch.  90,  ^1,)  estates 
par  auter  in>,  not  devised,  descend  in  the  same  manner 
as  estates  in  fee  simple.  It  is  manifest  therefore,  that 
by  our  law,  the  heir  whose  ancestor  has  been  seised  of 
a  freehold  of  this  sort,  may  maintain  his  writ  of  Entry 
for  the  recovery  of  it,  in  the  same  manner,  as  for  the 
recovery  of  a  fee  simple  inheritance.  And  the  only  dif- 
ference in  the  form  of  the  count  will  be  in  the  allegation 
of  the  seisin  of  the  demandant's  ancestor.  Instead  of 
the  words  "  in  his  demesne  as  of  fee^^  must  be  inserted 
**  in  his  demesne  as  of  freeholdj  for  the  term  of  the  life 
of  one  W.  T.  who  is  yet  living.^^    Appen.  JVo.  8. 

III.  The  form  of  the  writ  for  the  successor  against 
the  disseisor  of  the  predecessor^  and  those  who  come 
into  the  seisin  under,  or  after  him,  in  the  per,  the  per 
and  Ctrl,  and  the  post,  very  nearly  resembles  the  same 
writs,  when  brought  in  like  cases  by  the  heir.  The 
principal  difference  is  the  substitution  of  predecessor  in 
the  place  of  father,  mother,  &c.  or  other  ancestor,  and 
successor  instead  of  heir;  and  that  the  right 
came  to  the  successor,  where  it  is  aUedged  to  [162] 
have  descended  to  the  heir.  See  Appendix  J^o. 
0,  15,  19.  This  action  is  the  appropriate  remedy  for  a 
clergyman  to  recover  parsonage  lands,  of  which  either 
he  or  his  predecessor  has  been  disseised    2  Mass.  R. 
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500,  Weston  vs.  Hunt ;  [7  Mass.  R.  446,  InhHs  of 
Brunswick  vs.  Dtmning  fy  a/.]  Still  it  should  be 
recollected,  that  where  the  predecessor  has  been  disseis- 
ed, the  successor  (whose  right  of  entry  is  not  taken 
away,  or  barred  by  lapse  of  time,)  may  enter j  and  then 
bring  his  writ  of  Entry  upon  his  own  seisin ;  or  he  may 
proceed  upon  the  seisin  of  his  predecessor,  at  his  elec- 
tion*    10  Mass.  R.  93,  Brown  vs.  Porter. 

From  what  has  been  already  said,  it  is  manifest  that 
this  writ  is  the  proper  remedy  for  the  heir,  against  the 
disseisor  of  his  ancestor,  where  the  ancestor  has  been 
disseised,  and  dies  without  having  regained  the  seisin* 
And  in  the  definition  of  ancestor,  (antecessor,)  not  only 
his  progenitors,  as  parents,  grandparents,  &c.  are  in- 
cluded ;  but  all  his  kindred,  collateral  as  well  as  lineal, 
who  happen  to  die  before  him,  and  from  whom  he  can 
if^ierit ;  as  brother,  sister,  uncle,  aunt,  cousin ;  and  by 
our  statute,  (contrary  to  the  rules  of  the  common  law,) 
his  child,  who  dies  without  issue. 

In  all  these  cases,  the  important  point  to  be  aU 
[162]  tmided  to  is  the  correct  statement  of  the  demand-; 
ant*3  affinity  to  the  ancestor,  which  must  always 
be  3et  forth  with  accuracy.    2  Saund.  45,  a,  n. 

Sect.  VI.  It  may  be  useful  here  to  remind  the  stu- 
dent, that  although  this  writ  seems  adapted  by  its  form 
to  only  one  kind  of  injury,  namely,  the  disseisin  of  the 
demandant  or  his  ancestor  by  the  tenant ;  yet  this  action, 
(like  the  action  of  Ejectment  in  the  English  courts,)  may 
be  resorted  to  as  an  effectual  remedy,  in  every  cask 
of  a  wrongful  withholding  the  demundanPs  real  property^ 
if  his  right  of  entry  hcbs  not  been  lost,  or  taken  away. 
For,  as  has  been  already  observed  at  some  length, 
(Chap.  I,  ^  12,  13.^  whenever  the  demandant  can  law* 
fully  enter^  the  effect  of  such  entry  is,  to  gain  at  least  a. 
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momentary  seisin  of  the  estate.  If,  therefore,  the  wrong- 
doer, after  the  lawful  entry  of  the  owner,  still  withholds 
the  possession  from  him,  such  wrongful  withholding  is  in 
law  a  re-disseisin.  [2  Prest.  AbsL  292.]  And  upon 
such  disseisin  the  owner  may  maintain  his  writ  of  Entry 
in  the  Qaibus^  setting  forth  the  injury  of  which  he  com- 
plains, precisely  in  the  same  manner  as  if  he  had  been 
actually  disseised  by  the  tenant,  when  in  the  quiet  and 
exclusive  possession  of  the  property.  The  principal 
difference,  therefore,  between  the  action  of  Ejectment 
and  the  first  kind  of  writ  of  Entry  in  the  Qaibus^ 
(in  their  application  to  those  cases,  where  there  [164] 
is  a  right  of  entry,  but  no  actual  seism,)  is,  that  in 
order  to  maintain  the  writ  of  Entry,  an  actual  entry  must 
be  first  made :  while  the  necessity  of  an  actual  entry  in 
the  Ejectment  is  superseded  by  the  confession  of  an 
entry  J  in  the  "  consent  rule,*'  as  it  is  called.  For  the 
confession  in  that  action  is  equivalent  to  an  actual  entry. 
In  every  case,  therefore,  where  the  action  of  Ejectment 
might  be  maintained,  according  to  the  practice  of  the 
courts  in  England,  and  in  the  state  of  JVew  York,  the 
demandant,  according  to  our  practice,  may  first  make  an 
actual  entry,  and  then  prosecute  his  writ  of  Entry  in  the 
Qaibus.  And  this  course  is  fi*equently  adopted  in  prac- 
tice; though  the  demandant  always  has  his  election, 
(where  he  can  lawfully  enter,)  either  to  make  an  entry, 
and  then  pursue  his  remedy  by  this  writ ;  or  to  proceed 
by  such  other  writ  of  Entry  as  is  adapted  to  the  injury 
of  which  he  complains,  and  which  does  not  require  any 
previous  entry  to  be  made,  in  order  to  enable  him  to 
maintain  it.  It  may  perhaps  be  useful  to  the  student,  to 
illustrate  these  remarks  by  a  few  examples. 

First.    If  the  father  or  other  ancestor  of  the  de- 
mandant has  been  disseised,  and  has  died  without  re- 
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gaining  the  seisin,  and  the  disseisor  has  died  within  less 
than  five  years  after  the  disseisin,  the  demandant  may 

prosecute  against  the  heir  of  the  disseisor,  his 
[165]  writ  of  Entfy  $ur  disseisin  in  the  per,  which  is 

the  appropriate  remedy  where  the  estate  has 
passed  by  descent  from  the  disseisor  to  his  hfeir.  And 
in  order  to  maintain  this  action^  no  previous  entry  need 
be  made.  But  as  the  entry  of  the  demandant  is  not  in 
this  case  taken  away,  by  the  disseisin  done  to  his  an- 
cestor, and  the  descent  cast  upon  the  heir  of  the  dis- 
seisor, (the  disseisor  not  having  been  seised  five  years 
before  his  death,)  the  demandant  may  elect  to  make  an 
actual  entry,  and  then  bring  his  writ  of  Entry  in  the 
Q^ib^l^y  instead  of  his  Entry  sur  disseisin  in  the  per. 
And  if  the  disseisin  has  been  done  to  the  demandant  him- 
self, instead  of  his  ancestor,  within  twenty  years,  and 
the  estate  has  descended,  (^as  in  the  former  case,)  to  the 
heir  of  the  disseisor,  in  this  case  also  the  demandant 
may  elect,  as  before,  to  sue  his  writ  of  Entry  sur  dis*^ 
seisin  in  the  per,  or  to  niake  an  entry,  and  then  bring 
his  writ  of  Entry  in  the  Q^ibuSy  charging  the  tenant  as 
disseisor,  in  the  manner  before  stated. 

So,  also,  if  there  have  been  two  or  more  descents 
after  the  disseisin,  in  which  case  the  proper  remedy  of 
the  demandant  would  be  a  writ  of  Entry  sur  disseisin 
in  the  per  and  cui,  or  in  the  post  ;  still,  if  his  right  of 
entry  remains,  he  may  in  these,  as  in  the  other  cases, 
make  an  actual  entry  and  then  prosecute  his  writ  of 
Entry  in  the   Qy^ibuSy  instead  of  the  other  writs  just 

mentioned. 
[166]       The  same  principles  apply  to  the  relations  of 

predecessor  and  successor^  as  to.  ancestor  and 
heir ;  particularly  in  the  case  of  Ministers  of  parishes 
and  Rectors  of  churches,  who  may  prosecute  their  writs 
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of  Entry  in  the  per,  the  per  and  ctJi,  or  the  post, 
upon  the  seisin  of  their  predecessors,  where  their  right 
of  entry  is  not  taken  away ;  or  may  make  an  actual 
entry,  and  having  thus  regained  a  suflScient  seisin  for 
that  purpose,  may  bring  their  writ  of  Entry  upon  their 
own  seisiii.  2  Mass.  R.  602,  503,  Weston  vs.  Hunt ; 
[7  Mass.  R.  445,] 

Second.  In  like  manner,  where  tenants  by  the  cur- 
tesy j  or  tenants  in  dower  have  aliened  their  estates  in  fee 
or  for  the  life  of  another^  and  after  their  death,  the 
alienees  or  their  heirs  or  assigns  hold  over,  in  these 
cases  the  appropriate  remedy  for  the  reversioner  is  by 
writ  of  Entry  ad  communem  legem.  F.  JV\  B.  207  ; 
Booth,  190. 

But  the  right  of  the  reversioner  to  enter  in  these 
cases,  is  not  taken  away.  He  therefore  may,  if  he 
please,  make  an  actual  entry,  as  before  mentioned,  and 
then  resort  to  the  usual  remedy  upon  his  own  seisin,  by 
writ  of  Entry  in  the  Quibus  ;  or  he  may  proceed  by 
writ  of  Entry  at  the  common  law,  in  the  per,  the  per 
and  cui,  or  the  post,  according  to  the  circumstances  of 
his  case. 

So,  also,  in  the  ancient  law,  if  husband  seised  [167] 
in  right  of  his  wife  made  a  feoffment  of  her 
estate  in  fee,  the  estate  was  said  to  be  discontinued,  so 
that  she  could  not  enter,  if  she  survived  him.  Her  only 
remedy,  in  this  case,  to  recover  the  land  after  the  hus- 
band's death,  was  the  writ  of  Cui  in  vita ;  or,  if  she 
had  been  divorced  from  him,  a  Cui  ante  divortium. 
Reg.  232,  233.  But  since  the  statute  32  H.  VIII,  ch. 
28,  this  effect  of  the  husband's  conveyance  is  taken 
away,  and  the  wife  may  now  enter  after  his  death,  or 
a  divorce  from  him,  and  then  proceed  by  writ  of  Entry 
in  the  QftibuSy  as  before  mentioned.    This  is  mdeed  the 

19 
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usual  course ;  and  the  ancient  writs  above  named  have 
seldom,  if  ever,  been  resorted  to  in  our  practice. 

In  the  like  manner,  if  a  J^iRniater  alien  parsonage  landsy 
without  the  assent  of  the  parish,  or  a  Rector  without  the 
vestry,  it  will  be  valid  only  during  their  ministry.  And 
it  is  no  discontinuance^  so  as  to  take  away  the  entry  of 
the  successor.  He  may  enter,  and,  if  necessary,  he 
may  afterwards  maintain  an  action  upon  his  own  seisin. 
2  Mass.  R.  502,  Weston  vs.  HwnU 

Third.  We  shall  here  mention  only  one  more  class 
of  cases,  to  illustrate  the  preceding  remark,  as  to  the 
extent  of  the  application  of  the  remedy  by  writ  of 

Entry  in  the  Quibus. 
[168]  The  student  will  recollect,  that  when  any  ten- 
ant for  life  dies  seised  of  lands,  and  after  his 
death  a  stranger  enters  thereon,  before  any  entry  by 
him  who  is  entitled  to  the  remainder  or  reversion,  this 
injury  is  denominated  an  inti^usion ;  and  the  appropriate 
remedy  is  by  the  writ  of  Intrusion,  which  may  be 
brought  in  any  of  the  degrees,  accordmg  to  the  circum- 
stances of  the  demandant's  case.  Reg.  233 ;  Ra^st.  415  ; 
See  Jppen.  JVo.  26,  27,  28,  29.  But  such  entry  by  the 
intruder  does  not  deprive  either  remainder-man  or  re- 
versioner of  his  right  of  Entry.  They  therefore  are 
not  confined  to  the  remedy  by  writ  of  Intrusion^  but 
may  first  make  an  actual  entry,  as  in  the  cases  before 
mentioned,  and  then  sue  their  writ  of  Entry  in  the 
Quibus. 

And  lastly,  where  the  ancestor  having  died  seised,  a 
stranger  enters  before  the  heir,  (which  it  will  be  remem- 
bered, constitutes  an  ahatemefiity)  the  ancient  remedial 
writ  for  this  injury  was  an  Assize  of  Mort  ^ancestor. 
Reg.  223,  b ;  Rast.  235,  b ;  Booth,  206 ;  and  see  ante, 
§  2,  p.  128.     IJlpp.  JYb.  25.]     But  here  also,  as  in  the 
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preceding  cases,  the  demandant's  right  of  entry  remams, 
of  which  he  may,  and  in  our  own  practice,  perhaps 
always  does  avail  himself;  and  then  sues  his  writ  of 
-Entry  in  the  Qfdbas. 

The  same  remarks  might  be  extended  to  the 
•ancient  writs  of  Bintry  ad  terminum  qui  prateriit ;  [169] 
(F.  JV.  B.  201 ;  Rast.  25  b.)  Dum  nofi  fait  com- 
pos mentis ;  (F.  JV.  B.  202 ;  RasL  249,  b.)  and  Dum 
fait  infra  (Btatem^  when  brought  by  the  heir.  F.  JV.  B. 
192;  Rast.  249.  b.  In  all  cases  of  this  sort,  however, 
it  should  be  remembered  that  the  entry  must  be  made 
V)ithin  twenty  years  from  the  time  the  demandant's  right 
accrued,  to  avoid  the  statute  of  limitations.  [Ante^  In- 
trod.  ^  19.] 

Sect.  VII.  The  next  case  which  claims  our  atten- 
tion, is  where  the  disseisor  has  made  a  conveyance  in 
fee,  in  tail,  or  for  life ;  or  where  the  disseisor  having  died 
seised,  his  heir  has  entered,  claiming  the  estate  by 
descent.  In  each  of  these  cases,  a  different  form  of 
writ  from  the  preceding  is  required,  called  a  writ  of 
Entry  in  the  per,  because  it  names  the  person  by  whom 
the  tenant  came  into  the  seisin.  And  this,  according  to 
Finchy  Coke,  and  Blackstoney  makes  the  first  degree. 
Finch,  90,  b;  Co.  2  Inst.  163;  3  BL  Com.  181.  But 
Booth  and  Reeves,  after  Fleta,  consider  the  original  dis- 
seisor as  the  first  degree,  and  this  the  second.  Booth, 
172 ;  1  Reeves!"  Hist.  397 ;  Fkta,  lib.  6,  c.  35,  p.  360. 

It  may  be  useful  here  to  observe,  that  to  make  a 
degree  in  the  title  to  a  fi-eehold,  there  must  be  a  transfer 
of  the  seisin  from  one  person  to  another,  either  by 
act  of  law,  as  a  descent,  or  by  act  of  him  who  is  in  [1 70] 
the  seisin,  as  by  lawful  conveyance.  But  no  estate 
gained  by  wrong  makes  a  degree.  [Co.  Litt.  239,  a.] 
In  all  these  cases,  the  party  is  said  to  be,  or  come  in. 
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beyond  the  degrees,  that  is,  in  the  post.  So  also  the 
estate  of  tenant  by  the  curtesy,  of  the  lord  by  escheaty  and 
a  conyeyanoe  under  the  statute  of  uses,  or  by  judgment 
or  recovery,  are  aD  in  the  post,  and  do  not  make  a  de- 
gree. But  tenancy  in  dower,  by  the  assignment  of  the 
heir,  is  otherwise.  The  wife  in  that  case  is  in  the  per, 
that  is,  by  the  husband.  Yet  if  a  disseisor  assign  dower, 
this  makes  no  degree,  but  the  wife  is  in  the  post.  Co.  2 
Inst.  153;  Co.  Litt.  239,  a. 

It  is  proper  to  add  here  this  further  remark,  that  even 
when  the  degrees  are  past,  if  the  estate  comes  back 
again  to  the  heu*  or  assignee  of  the  disseisor,  the  de*^ 
grees  are  thereby  restored,  and  he  is  now  in  the  p£r,  as 
before.     Co.  LitL  238,  b.  239  a. 

A  writ  of  Entry  in  the  per  may  be  brought.  Firsts 
By  the  disseisee ;  Second,  By  the  heir ;  or  Third,  By 
the  successor  of  the  disseisee,  and  by  them  only. 

I.    When  the  disseisee  is  demandant,  after  the  state- 
ment of  his  claim,  and  the  description  of  the  premises, 
(which  are  the  same  as  m  the  preceding  writs  of 
[171]   Entry  in  the  Qaibus,)  the  demandant,  instead  of 
stating  that  the  tenant  "  thereof  disseised  him,'' 
avers  that  the  tenant  hath  no  entry  into  the  premises,  but 
by  the  disseisor,  who  demised  them  to  the  tenant,  and 
thereof  disseised  the  demandant.     Then  follows  the 
statement  of  the  demandant's  seisin  by  the  taking  of 
esplees,  (as  in  other  cases,)  the  disseisin  and  demise  to 
the  tenant  by  the  disseisor,  with  the  usual  conclusion, 
that  the  tenant  still  unjustly  withholds  the  same.    .^pp. 
JVo.  10.    If  the  demandant  claims  only  an  estaie  for 
life,  instead  of  the  fee  simple,  no  other  change  is  re- 
quired than  merely  the  insertion  of  the  words  **  as  of 
freehold,"  by  way  of-  substitute  for  the  words  "  as  of  fee 
and  right"  in  the  allegation  of  the  seisin.    .Spp.^Jfo^  1 1 . 
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When  the  action  is  brought  by  a  corporation,  the  form 
is  the  same  as  for  an  individual,  except  only  the  substi* 
tution  of  the  name  of  incorporation.    Jpp.  JSTo.  12. 

II.  When  this  writ  is  brought  by  an  keir^  the  chief 
variance  in  form  from  the  preceding  case,  where  the 
disseisee  is  demandant,  is  the  change  of  '^  the  said  B." 
(the  demandant,)  to  "  /.  S.  father ,  brother j  or  son  of  the 
said  B.,  whose  heir  he  is  ;"  and  adding,  after  the  de- 
scription of  the  premises,  the,  clause  of  title,  "  which 
he  claims  to  be  his  right  and  inheritance ;"  and  also  the 
allegation  of  the  descent  of  the  right  from  the  demand^ 
ant's  ancestor,  as  in  the  writ  of  Entry  in  the  Quihus,  by 
the  heir  of  the  disseisee.    Jpp.  JVo.  1 3. 

III.  As  to  writs  of  Entry  in  the  per,  by  the  [172} 
successor,  upoA  the  seisin    of  the  predecessor, 

it  seems  sufficient  merely  to  remark,  that  they  differ 
from  the  hke  writs,  when  brought  by  the  heir,  upon  the 
seisin  of  his  ancestor,  in  the  same  manner  which  has 
been  ateady  noticed  in  relation  to  writs  of  Entry  in  the 
Quibus.  In  practice,  however,  they  are  seldom  brought, 
when  the  demandant  can  lawfully  enter,  and  sue  upon 
his  own  seisin. 

Sect.  VIII.  The  writ  of  Entry  in  the  per  and  cui, 
the  student  will  recollect,  is  the  remedy  when  the  ten- 
ant, against  whom  the  action  is-  brought,  is  removed  one 
step  farther  from  the  party  who  committed  the  original 
wrong :  as  where  there  have  been  two  conveyances  or 
two  descents;  or  one  descent  and  one  conveyance, 
since  the  disseisin.  This,  like  the  preceding  writs,  can 
be  maintained  only  by  the  person  dissetsed,  or  by  his  heir 
or  sticcessor.  In  both  cases  it  differs  from  the  writ  of 
Entry  in  the  per,  (when  brought  by  the  same  party,) 
only  in  the  statementof  the  manner  of  the  tenant's  en- 
try, and  in  the  charge  of  the  injury  with  which  the 
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count  concludes.  As  to  the  entryy  where  the  writ  in 
the  PER  states  it  to  be  **  by  3.  N.  who  demised  the  same 
to  him,  and  thereof  disseised  the  demandant,"  the  other 
is  "  by  one  F.  to  whom  J.  N.  demised  it,  who 
[173]  thereof  unjustly  disseised  the  demandant.''  And 
the  concluding  charge  is,  "  that  J.  N.,  the  dis- 
seisor, demised  to.F.,  by  whom  the  tenant  entered,  and 
still  unjustly  withholds  the  same."  But  when  brought 
by  the  heirj  the  statement  of  tUlSy  the  descent  of  the 
right,  and  the  demandant's  affinity  to  the  ancestor,  are 
the  same  as  in  the  other  writs  of  Entry.  Jlpp.  Jfo. 
16,  17,  18,  19. 

"  These  degrees  in  writs  of  Entry,"  says  lord  Cokey 
**  are  necessary  to  be  observed,  or  else  the  writ  is  abate- 
able ;  for  skfui  natura  nan  fojcHi  saltum,  ita  nee  lex.^ 
Co.  Litt.  238. 

Sect.  IX.  When  there  have  been  more  than  two 
descents  or  two  conveyances,  after  the  disseisin,  the  de- 
grees  are  said  to  be  past ;  and  the  remedy  is  by  the 
writ  of  Entry  in  the  post.  This  writ,  like  the  preced- 
ing, may  be  maintained  by  the  disseisee,  or  by  his  heir 
or  successor. 

The  writ  of  Entry  in  the  post,  (ifter  the  degrees,  that 
is,  after  more  than  two  descents  or  conveyances,  was 
given  by  the  statute  of  Marlbridge,  ch.  30.  62  H.  III. 
Before  that  statute,  there  was  a  writ  of  Entry  in  the 
POST,  where  one  entered  by  disseisin,  intrusion,  abate* 
ment,  judgment,  succession,  or  as  tenant  by  the  curtesy. 
But  where  there  had  been  more  than  two  oMena-- 
[174]  tion^  or  descents,  after  the  first  wrong,  no  writ  of 
Entry  could  be  maintained  at  the  common  law ; 
the  only  remedy  before  that  statute  was  by  writ  of 
Right.     Co.  2  Inst.  153 ;  Finch  90. 


8XICT.  IX.]  WRITS  or  EKTRT.  151 

In  the  time  of  Bractonj  and  long  after,  it  seems  to 
have  been  usual  to  insert  in  writs  of  Entry  in  the  post, 
the  following  clause,  viz.  et  unde  qmeritur  quod  prisdictus 
A.  ei  deforciat.  But  when  the  writ  was  in  the  per,  or 
PER  and  ciri,  it  was  always  omitted.  3  Reeves^  Hist 
31.  In  modem  practice,  or  at  least  in  ours,  this  clause 
has  generally  been  omitted.  It  seems  proper,  however, 
to  retain  at  least  the  latter  member  of  if,  in  the  conclud- 
ing part  of  the  count. 

The  writ  of  Entry  «Mr  disseisin  in  the  post,  whether 
brought  upon  the  seisin  of  the  demandant  or  his  ancestor 
or  predecessor,  very  nearly  resembles  the  writ  of  Entry 
in  the  per,  already  mentioned.  The  points  in  which  it 
varies  from  that  writ,  are  the  statement  of  the  tenant's 
entry,  in  the  preceding  and  concluding  part  of  the 
coimt,  and  the  averment  at  the  close,  that  he  deforced  the 
tenant  thereof  before  the  concluding  words,  "  and  still 
unjustly  withholds  the  same.''    Jpp.  JVo.  20, 21,  22,  23. 

It  is  manifest  that  this  writ  may  be  brought  by  any 
i^nan* /or /t/e,  upon  his  own  seisin,  as  well  as  by  the 
oioner  of  the  fee.  But  upon  the  seisin  of  the  demand- 
ant's ancestor,  it  is  equally  clear,  that  it  can  be 
maintained,  only  when  that  ancestor  has  been  [176] 
disseised  of  an  estate  in  fee  simple,  or  a  freehold 
pur  outer  vie. 

The  u>rit  of  Entry  sur  disseisin  in  the  post,  upon  the 
demandanfs  oum  seisin,  is  the  process  generally  adopted 
in  suffering  a  common  Recovery.  The  reason  for  pre-* 
ferring  this,  to  other  writs  of  Entry,  for  the  purpose  of 
suffering  a  recovery,  originally  was,  that  the  tenant  in 
this  writ  might  vouch  a/  large,  and  was  not  bound  to 
vouch  within  the  degrees  ;  as  he  was  in  writs  of  Entry 
in  the  per,  and  the  per  and  cui.  It  was  safer,  there* 
fore,  for  the  purchaser,  smce  no  writ  of  error  could  be 
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brought  in  this  case,  for  wrong  or  illegal  vouchers ;  as 
there  might  be  when  the  other  writs  were  used,  and  the 
person  vouched  was  not  within  the  degrees.  Co.  2  Inst. 
154,243;  Booth,  176. 

In  our  own  practice,  the  writ  of  Entry  in  the  post,  is 
more  frequently  brought  than  any  other,  with  the  ex- 
ception only  of  the  writ  of  Entry  in  the  Qaihus,  already 
so  fully  noticed.  Ante,  ^  5,  6.  For,  as  was  before  ob- 
served, it  is  not  confined  to  cases  where  there  have  been 
more  than  two  descents  or  two  alienations.  It  lies  in 
all  cases  where  the  tenant  comes  in,  after  the  disseisor, 
by  abatement,  intrusion,  disseisin  upon  disseisin,  or  by 
judgment  or  escheat.  And  if  a  woman  commit  a  dis- 
seisin, and  afterwards  take  husband  and  die,  and 
[176]  the  husband  claim  to  be  in,  as  tenant  by  the  cur- 
tesy, he  is  in  the  post.  But  the  wife  of  the  dis- 
seisor who  is  in,  claiming  as  tenant  in  dower,  is  in  the 
PER,  that  is,  by  her  husband.  Co.  Litt.  239,  a.  Still  it 
is  to  be  remembered,  as  was  before  remarked,  that 
where  the  degrees  are  pasty  so  that  the  proper  remedy 
would  be  a  writ  of  Entry  in  the  post,  if  by  a  further 
conveyance,  the  estate  should  come  back  againy  and 
vest  in  the  feoffee  or  lessee  of  the  disseisor,  the  law 
will  consider  him  as  in  of  his  former  seisin,  and  the  writ 
against  him  must  now  be  in  the  per.  Co.  Litt.  239,  a. 
Sect.  X.  We  are  next  to  notice  the  remedies  for 
another  class  of  injuries,  (analogous  to  a  disseisin,)  which 
in  the  law  are  denominated  a&atemerd  and  intrusion; 
the  nature  of  which  has  been  already  explained.    Chap. 

1,^1. 

1.  Where  the  injury  complsdned  of  was  an  abatement^ 

the  ancient  law,  in  its  great  refinement,  had  provided 
several  remedies,  according  to  the  characters  of  those 
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from  whom  the  estate  came,  or  by  wham  the  Bhotem&A 
was  made. 

Thus  if  the  demandant  claimed  the  estate  as  next 
heir  to  his  father,  mother,  brother,  sister,  micle,  aunt, 
nephew,  or  neice,  who  had  died  seised  in  his  demesne 
BS  of  fee,  (and  the  tenant  was  not  co-heir  of  the  same 
ancestor,)  the  remedy  was  by  Assize  of  Mart 
(^ancestor.  If  the  ancestor  from  whom  he  [177] 
claimed  was  the  grandfather,  great  grandfather, 
or  some  collateral  cousin,  the  remedy  was  by  writ  of 
mSyely  Besayely  or  Cousinage.  In  these  writs  the  only 
pomts  of  inquiry  were,  whether  the  ancestor  was  seised 
en  the  day  of  his  deaihy  and  whether  the  demandant 
was  his  next  heir.  There  is,  however,  some  difference 
in  point  of  form ;  the  ancestrel  writs  expressly  alleging 
title  in  the  demandant,  while  the  assize  merely  prays  aa 
inquiry  may  be  made. 

If  the  abatement  was  by  a  coparcener,  a  still  d^erent 
remedy  was  provided,  called  from  the  principal  words  in 
the  writ,  a  JV\iper  obiit ;  (Reg.  226 ;  Rast  240,)  and 
in  some  cases  a  writ  of  Right  De  rationaiili  parte, 
JReg.  3;  Rc^t.  541. 

Where  lands  were  devisable  by  custom^  it  was  held^ 
even  in  the  time  of  Bracton^  that  an  Assize  of  Mart 
d^ancestor,  and  the  writs  of  J^el,  Besayel,  and  Cousin'^ 
€ge9  did  not  lie.  For  although  the  ancestor  died  seised, 
it  would  not  certainly  foUow  that  the  heir  was  entitled  to 
recover,  because  the  ancestor  might  have  devised  the 
lands.  And  it  seems  that  immediately  after  the  statute 
d*  wills,  (32  H.  VIII.  ch.  1,)  had  made  all  socage  lands 
devisable^  these  writs  fell  into  disuse.  See  I  Leon.  267. 
It  appears  not  to  have  been  thought  allowable, 
or  perhaps  practicable,  to  alter  the  ancient  form  [178] 
of  either  of  them,  by  addmg  an  averment  that 

20 
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the  ancestor  died  intestate^  or  without  hating  devised  thq 
lands  in  question,  so  as  to  accommodate  them  to  the 
change  which  that  statute  had  made  in  the  law.  They 
were  accordingly  all  given  up ;  and  as  the  right  of  entry 
by  the  heir  was  not,  in  any  of  these  cases,  tcJcen  away 
by  the  abatement,  his  course  was,  to  make  an  actual 
entry,  and  bring  his  writ  m  the  Quibus,  until  real  actions 
became  obsolete ;  after  which  he  resorted  to  the  remedy 
by  writ  of  Ejectione  fimuBj  as  a  substitute.    Booth,  204 

In  the  Colony  of  Massachusetts  a  different  course 
seems  to  have  been  pursued,  even  at  an  early  period* 
The  founders  of  our  judicial  institutions,  (whatever  may 
be  thought  of  them  in  other  respects,)  certainly  were 
not  bigoted  to  legal  forms.  They  had  no  scruples  about 
altering  the  venerable  precedents  of  antiquity,  even 
without  the  sanction  of  legislative  authority,  where  they 
could  be  better  adapted  to  their  circumstances  and 
wants.  Many  changes  were  made  by  them,  in  the 
forms  of  writs  and  other  process.  Among  other  exam- 
ples of  this  sort,  is  the  writ  that  has  long  been  in  use  in 
our  practice,  in  which  the  demandant  alleges  the  seisin 
of  his  ancestor  in  fee,  and  that  he  died  so  seised, 
[  1 79]  and  intestate,  and  that  after  his  death,  the  tenant, 
(or  some  one  under  whom  the  tenant  claims,) 
entered  and  deforced  the  demandant.  See  jlm.  Prece- 
dents of  Declarations,  362.  Sd  Ed.  This  M^rit,  (which 
is  not  strictly  a  writ  of  Entry,)  is  different  from  any 
precedent  to  be  found  in  the  Register,  or  other  judicial 
repertorium ;  but  it  nearly  resembles  the  ancestrel  writs 
above  mentioned,  (Rast.  28,  29.J  with  the  exception  of 
the  averment  that  the  ancestor  died  intestate.  Jpp. 
JVb.  25, 

In  practice  this  writ  is  seldom  resorted  to ;  it  being 
the  more  usual,  and  perhaps  the  better  course,  for  the 
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demandant  to  make  an  actual  entry,  and  then  to  bring 
his  writ  of  Entry  in  the  QuibiLs,  as  formerly  stated.  It 
may  be  remarked,  however,  that  there  seems  to  be  no 
objection  on  legal  principles,  to  the  form  or  substance  of 
this  writ  And  as  it  was  formerly  considerably  in  use, 
it  was  deemed  proper  to  notice  it  here. 

2.     The  writ  of  Entry  upon  an  Intrusiofi,  (of  which 
it  remains  to  add  one  or  two  remarks,)  may  be  brought 
by  him  who  has  the  reversioUy  or  the  remainder  in  fee 
simple  or  for  life,  as  heirj  assigneej  or  lessor  for  Ufe  of 
another,  after  the  death  of  tenant  in  dawer^  tenant  by  the 
curtesy^  or  other  tenant  for  life.    It  cannot  be  main- 
tained by  tenant  in  tail,  his  remedy  being  by 
Formedon;  nor  by  him  who  has  only  a  remsdnder  [180] 
or  reversion  for  years,  because  he  has  not  the 
freehold.     [Booth,  181.]     There  is  nothing  peculiar  to 
this  writ,  however,  which  seems  to  require  notice.    It 
must  be  grounded  on  an  intrusion  after  the  death  of  a 
person  who  was  merely  a  tenant  for  life,  and  not  after 
the  death  of  a  tenant  in  tail ;  nor  even  of  a  tenant  in 
tail  after  possibihty  of  issue  extinct    F.  JW  B.  509  ;  8 
Co.  172,  b  ;  Booth,  185 ;    11   Co.  80,  Bowk's  case.    In 
its  form  it  will  be  seen  that  it  is  somewhat  longer,  and 
in  some  respects,  different  from  writs  of  Entry  sur  dis- 
seisin.   It  may  be  brought  against  the  Intruder,  or  those 
who  come  into  the  seisin  under  him,  in  the  per,  the 
PER  and  GUI,  and  in  the  post.    ^pp.  JVo.  26,  27,  28, 
29.    Booth,  183.    But  it  is  one  of  those  writs  which 
are  not  frequently  brought  at  the  present  day,  where 
the  demandant  can  lawfully  enter,  so  as  to  maintain  his 
writ  of  Entry  in  the  Qaibus. 

[There  was  another  sort  of  intrusion,  where  a  person 
entered  unlawfully  upon  the  possession  of  the  king. 
For  that  act,  which  as  to  a  subject  would  be  deemed  a 
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disseisiil,  was  denominated  an  intrusion^  as  to  the  king ; 
it  being  considered  that  the  seisin  still  continued  in  him, 
notwithstanding  the  wrongful  entry,  as  he  was  incapable 
of  being  disseised.  Co.  LitL  277,  b.  And  the  maxim 
that  the  king  cannot  be  disseised,  we  have  adopted  and 
applied  to  the  staie.    6  Pick.  409,  Ward  vs.  Barthoh^ 

Sect.  XL  In  the  preceding  part  of  this  chapter, 
the  nature  and  form  of  those  writs  of  Entry,  which  may 
be  maintained  by  the  demandant,  where  the  seisin  of 
the  tenant  originally  commenced  by  wror^^  have  been 
examined  at  considerable  length.  As  these  constitute 
the  usual  remedies  by  writs  of  Entry  adopted  in  our 
practice,  there  wiU  be  occasion  for  but  few  remarks  on 
the  other  class  of  writs  before  referred  to,  (Ante.  §  2, 
pt  2,)  where  the  seisin  of  the  tenant  is  not  alleged  to 
have  commenced  by  wrong  ;  but  the  injury  consists  in  a 
wrongful  withholding  the  seisin  from  the  demandant, 
after  the  estate  of  the  tenant  has  expired  by  lapse  of 
tkne,  or  been  otherwise  determined^  or  where  the  title 

was  originally  defective. 
[181]  I.  Of  the  writs  which  lie  for  the  recovery  of 
lands,  where  the  estate  of  the  tenant  commenced 
rightfully,  it  will  be  sufficient  to  notice  three ;  though 
there  were  in  early  times  some  others  which  might  be 
l!^garded  as  belonging  to  the  same  class.  As  to  these 
writs,  it  is  proper  to  remark  a  distinction ;  the  two  first 
being  grounded  upon  the  determination  of  the  particular 
estate^  under  which  the  tenant  held,  and  the  third  upon 
the  breach  of  a  condition. 

1.  The  first  is  the  writ  of  Entry  ad  communem  legem, 
which  might  be  brought  by  him  who  had  the  reversion, 
after  the  death  of  tenant  in  dower,  tenant  by  the  curtesy, 
or  any  tenant  for  life  ;  where  such  tenant  had  oMenei 
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in  fee,  in  tail,  or  ptir  auter  vie.  Reg.  224  ;  Booihj  190 ; 
Finchy  91,  b.  It  was  called  a  writ  of  Entry  at  the  ccwn- 
mofh  laWj  to  distinguish  it  from  a  similar  writ,  which  was 
given  in  some  other  cases,  by  the  statute  of  Westmins- 
ter 2,  ch-  3.     Co.  2  hist.  346, 

This  writ  lies  against  the  grantee  of  any  tenant  for 
life,  or  his  assignee ;  and  in  each  case,  it  very  neariy 
resembles  the  writ  of  Intrusion  before  noticed,  against 
an  intruder,  after  the  death  of  the  same  tenant.  Like 
all  other  cases  of  this  class  of  writs,  it  is  only  in  the 
PER,  the  PER  and  cui,  and  the  post,  and  not  against 
the  original  parttfy  because  he  does  not  come  in  by 
wrong.    App.  Jfo.  30. 

2.  Another  writ,  very  similar  to  the  last,  is  [182] 
denominated  a  writ  of  Entry  ad  terminum  qui 
pneteriitj  from  its  containing  these  words  in  the  ancient 
form.  Finch,  92,  a;  Booth,  172;  Reg.  227;  F.  JV.  B. 
201.  This  writ  may  be  brought  after  the  expiration  of 
the  kase,  by  the  lessor,  or  by  his  heir,  to  whom  the  re- 
version has  descended,  or  by  the  assignee  to  whom  it 
has  been  assigned.  And  it  lies  against  the  lessee  for 
Kfe,  or  for  years,  or  a  stranger,  to  whom  the  lessee 
has  assigned,  if  such  tenant  or  assignee  hold  over,  after 
the  expiration  of  his  term  ;  in  which  case  he  is  denomi** 
nated  tenant  ai  sufferance.  But  it  does  not  he  after  the 
death  of  tenant  in  dower,  or  by  the  curtesy ;  for  their 
estate  is  not  properly  called  a  term.  Reg.  227,  228 ; 
Finch,  92.  In  the  ancient  precedents  of  this  action, 
there  is  a  minute  peculiarity,  which  is  noticed  in  the 
Register,  in  the  writ  and  count;  in  both  of  which, 
instead  of  the  words  "  whereupon,  he  says,**  unde  dicit, 
(as  in  all  other  writs  of  Entry,)  the  form  in  this  writ  is, 
^  whereupon  he  complains,''  unde  qwBritur.  Reg.  228, 
a ;  and  see  Jppen.  Jfo.  3L 
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This,  like  the  preceding  action,  is  now  become  nearly 
obsolete.  And  as  he  who  has  a  freehold  in  the  rever- 
sion, may  enter  upon  the  tenant  at  sufferance, 
[183]  the  usual  course  in  our  practice  is  for  the  rever- 
sioner, in  the  case  of  a  lease  for  life^  to  enter 
after  the  expiration  of  the  life  estate,  and  then  prosecute 
his  writ  of  Entry  in  the  Q^ihus.  But  where  the  lease 
is  for  years  only^  the  lessor,  or  assignee  of  the  reversion^ 
may  mountain  that  action  against  him,  who  holds  over 
after  the  expiration  of  the  term,  even  without  first  mak- 
ing  an  entry.     10  Mass.  R.  263,  Barber  vs.  Root. 

3.  The  other  writ,  before  referred  to,  which  was 
founded  upon  the  breach  of  a  condition,  was  denomin- 
ated Causa  Mairimonii  pmlocuti;  and  had  its  name 
from  the  particular  case^  for  which  it  was  intended  as  a 
remedy.  It  could  be  maintained  only  by  a  woman  who 
had  conveyed  lands  to  a  man  in  fee,  or  for  life,  to  the 
intent  that  he  should  marry  her ;  and  where  he  failed 
to  comply  with  the  condition.  Reg.  233.  But  as  it  ap- 
pears to  have  become  obsolete,  even  before  the  time  of 
RasteUj  no  further  notice  of  it  seems  necessary. 

II.  Of  the  other  class  of  writs,  before  referred  to 
which  arise  upon  the  disability  of  the  person  who  made 
the  first  estate,  two  will  be  briefly  noticed.  1.  The 
writ  of  Dum  nonfuit  compos  mentis.  2.  The  writ  of 
JDumfuit  infra  ietatem. 

1.  The  writ  of  Dum  non  fait  compos  mentis j  as  its 
name  imports,  was  the  remedy  provided  by  the 
[184]  ancient  law,  for  him,  who  while  he  was  of  non- 
sane  memory  J  had  aliened  his  lands  in  fee  simple^ 
in  tail,  for  life,  or  even  for  years  ;  and  was  afterwards 
deforced  by  the  alienee,  or  by  any  one  claiming  under 
km.    Reg.  228,  h\  F.  J>f.  B.  202 ;  Rast.  248,  b.    It 
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might  be  brought  by  the  party*  who  made  the 
alienation,  or  by  his  heir ;   and  as  well  against  [185] 
the  alienee  J  as  his  heir  or  grantee^  in  all  the  de- 
grees. 

2.  The  writ  of  Dum  fait  infra  ietatem  was  the  an- 
cient remedy  for  the  recovery  of  lands  which  had  been 

*  It  may  appear  somewhat  remarkable,  that  notwithstanding  the 
authority  of  the  Register  and  Britton,  c.  28,  fol.  66,  supported  by 
Fitzherhert  N.  B.  202,  203,  it  should  have  been  doubted  whether 
the  grantor  could  maintain  this  action.  It  is  perhaps  equally  ex- 
traordinary, that  the  manifestly  unreasonable  and  inconvenient  doc- 
trine, should  have  prevailed  so  long  in  the  courts  of  lata  in  England, 
that  a  person  of  full  age  could  not  be  allowed  to  impeach  his  own 
feoffment  or  deed,  on  the  ground  of  mental  imbecility.  See  Litt, 
§405;  Co.  Litt.  247,  a;  4  Co.  123,  Beverly's  case.  Even  in 
Chancery  it  seems  that  the  same  rule  is  established  ;  and  that  the 
party  can  have  no  relief  upon  his  own  (replication.  But  afler  he  is 
found  a  lunatic,  by  inquisition,  his  committee  may  avoid  his  acta, 
from  the  time  he  is  found  to  have  been  non  compos.  See  I  Fonbl. 
Eq.  47,  [5  Ed.]  The  inconvenience  of  this  doctrine  has  been 
strongly  felt  by  the  courts  of  equity.  But  so  anxious  have  they 
been  to  adhere  to  the  rule  of  law,  that  they  do  not  allow  the  lunatic 
to  he  a  party  to  a  suit,  for  relief  from  an  act,  done  while  he  was 
non  compos.  1  Ch.  cases,  112,  Smith's  case.  And  see  2  Bl.  Com. 
29 1 ;  Co.  Litt.  247,  a.  n.  2 ;  Fonbl.  Eq.  uhi  sup. 

In  Connecticut,  it  has  been  expressly  decided,  that  the  grantor 
may  allege  his  own  mental  imbecility  in  avoidance  of  his  deed.  3 
Day,  90,  Webster  vs.  Woodford.  And  in  our  country  generally, 
the  principle  of  the  English  law,  above  referred  to,  is  not  adopted 
in  its  whole  extent.  The  law  of  Massachusetts,  like  the  Civil  law, 
extends  its  protection  and  control,  not  only  to  persons  who  from 
mental  incapacity  are  deemed  incompetent  to  take  care  of  their 
property  ;  but  to  those  also,  who  by  their  intemperance,  and  conse- 
quent improvidence,  might  prejudice  their  own  interests,  or  the  in- 
terests of  their  offspring ;  or  bring  a  charge  upon  those  who  are 
liable  for  their  support.  Stat.  1783,  ch.  38,  §  7 ;  1818,  ch.  60. 
And  the  legal  investigation  of  the  validity  of  their  contracts  is  usu- 
ally preceded  by  the  appointment  of  a  Chtardian,  at  whose  instance 
those  proceedings  are  had.    16  Mass.  JR.  348,  Somes  vs.  Skinner. 
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aliened. by  a  person  under  age  ;  and  it  might  bebrdught 
by  him  voko  made  the  aMenation^  or  by  his  heir.  JReg^ 
228 ;  F.  J>f.  B.  192 ;  JRasL  248,  b.  In  either  case,  he 
could  not  maintain  this  action  during  infancy.  But  an 
in&nt  who  had  aliened  lands  might  always  enter  during 
his  infancy^  and  thereby  revest  them  in  himself.  And  if 
the  lands  were  aliened  by  the  ancestor,  the  heir  by  his 
entry  would  be  remitted  to  his  ancestor's  title.  F.  JV, 
B.  192;  Booth,  193.  This  writ,  like  the  preceding, 
might  be  brought  against  the  original  alienee,  or  those 
who  came  in  under  him  in  all  the  degrees.  Booth  makes 
«i  question,  whether  he  who  had  aliened  his  land  during 
infancy  could  lawfully  enter,  after  he  arrived  at 
full  age,  either  upon  the  heir  or  grantee  of  his  [186] 
alienee,  as  he  could  upon  the  alienee  himself, 
Booth,  193.  But  the  doubt  does  not  seem  to  be  wefl 
founded.  See  3  Burr.  1794,  ZowA  vs.  Parsons  ;  8  Co. 
42,  b.  WhittinghxmCs  case. 

Where  an  infant  conveyed  his  lands  by  feoffment,  it 
seems  that  an  entry  was  always  necessary  to  avoid  the 
feoffment.  The  reason  is,  that  the  feoffment  was  an 
-act  of  notoriety  that  operated  upon  the  seisin;  and  it  was 
therefore  necessary  that  the  act  by  which  it  was  to 
to  be  avoided  should  be  equally  notorious*  But  it  seems 
that  where  an  infant  conveys  by  a  deed  of  bargain  a^ 
sale,  or  in  any  other  way  than  by  feoffment,  the  convey- 
ance may  be  avoided  by  an  instrument  of  equal  solemni- 
ty, without  an  actual  entry.  And  a  second  deed,  made 
after  the  grantor  attains  his  full  age,  may  have  the  double 
operation  of  defeating  the  first  deed,  and  also  conveying 
the  estate  to  the  second  grantee.  The  law  does  not  re- 
quire  idle  and  useless  ceremonies.  And  it  is  a  general 
rule,  that  the  disaffirmance  of  a  voidable  or  revocable 
act,  need  only  be  with  the  same  solemnity  as  the  original 
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transaction.     See  14  Johns^  124,  Jackson  vs.  Burchin  ; 
11  Johns^  541,  Jackson  vs.  Carpenter. 

[If  a  grantee^  who  is  an  infant,  continue  in  possession 
of  the  land,  after  his  arrival  at  full  age,  it  will  be  deemed 
an  affirmance  of  the  contract.  And  if,  without  taking 
actual  possession,  he  sell  and  convey  the  land  to  a 
stranger,  it  will  have  the  same  effect  1  GreenL  1 1 
Hubbard  8c  al  vs.  Cummings^'] 

Neither  of  the  three  last  mentioned  writs  was 
probably  ever  in  use  in  Massachusetts*  And  the  [187] 
two  preceding,  viz*  the  writs  of  Entry  ad  com- 
munem  lege$n^  and  Entry  ad  temdnum  qui  prnteriitj  have 
become  obsolete  and  unnecessary.  Still  these  old  rem«« 
edies  remain  a  part  of  our  law ;  and  there  seems  to  be 
no  reason  to  prevent  their  being  maintained  at  the  pres** 
ent  day)  if  any  one  should  see  fit  to  resort  to  them. 

Sect^  XII.  It  remains  to  add  a  few  remarks  upon 
the  writ  of  AssktCj  formerly  alluded  to  as  the  supposed 
invention  of  GtanvUkj  in  the  reign  of  Henry  II. ;  and 
also  as  having  given  rise  to  the  distinction  so  often 
referred  to,  between  an  actual  disseisin^  and  a  disseisin 
by  election  of  the  disseisee.    See  Intro.  ^  9. 

This  is  not  strictly  a  realy  but  a  mixed  action;  in 
which  the  disseisee  recovered  not  Only  the  land  itself^ 
but  damages  also  for  the  injury  he  had  sustained  by  the 
disseisin.  The  Assize  of  novel  disseisin  was  denomi- 
nated remedium  maaime  festinum^  because  the  tenant 
was  not  permitted  to  avail  himself  of  those  dilatory  pro- 
ceedings, which  were  mcident  to  real  actions.  He 
could  not  be  essoinedy  nor  cast  a  protection^  nor  pray 
in  aid  of  the  king.  He  was  not  permitted  to  vouch  a 
stranger^  unless  he  was  present  in  courts  and  ready 
instantly  to  enter  into  warranty.  And  besides,  the 
parol  should  not  demur  in  this  action,  for  the  nonage 

21 
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{188J  of  either  party,     Co.  2  Imt  411 ;  8  Co.  50; 

Boothj  262.  The  promptness  of  the  proceeding, 
compared  with  writs  of  Entry,  led  those  who  had  suf- 
fered injuries  to  real  property,  not  amounting  strictly  to 
a  disseisin,  to  allege  that  they  were  disseised,  for  the 
sake  of  availing  themselves  of  this  remedy.  And  dur- 
ing the  reign  of  Edward  I.,  it  was  extended  not  only  to 
the  recovery  of  various  appendages  of  the  freehold,  as 
rentSj  commons^  and  the  like ;  but  of  offices,  franchises^ 
estovers,  and  other  profits  of  lands ;  and  for  the  custody 
of  woods,  parks,  &c.  all  which  were  claimed,  as  held  de 
liber 0  tenemento.  2  Reeves^  Hist.  116,  204  It  might 
be  brought,  not  only  by  him  who  was  seised  in  fee  «?»- 
pie,  fee  tail,  or  for  life  ;  but  tenant  by  statute  merchant^ 
staiute  stpple,  or  elegit,  and  a  reversioner  whose  tenant 
had  been  ousted,  a  copy  holder,  or  a  parson  of  a  church 
might  also  have  it.  Booth,  263.  Exceptions  to  the 
writ  were  not  favoured  ;  and  many  which  were  fatal  in 
writs  of  Entry  were  disallowed  in  this.  Besides,  to 
prevent  the  delay  incident  to  pleas  in  abatement,  he 
who  pleaded  such  a  plea,  was  generally  required  to 
plead  over  in  bar,  or  take  the  general  issue,  nul  tort,  ntd 

disseisin.     Booth,  214. 
[189]        In  the  reign  of  Edward  III.,  the  proceedings 

m  Assize  of  novel  disseisin  had  departed  con- 
siderably from  their  original  simplicity.  An  assize  might 
now  be  taken  in  four  different  manners.  1.  In  the  point 
of  the  assize,  when  the  recognitors  tried  the  general 
issue.  2.  Oui  of  the  point  of  the  assize,  where  the 
defendant  pleaded  some  special  matter  in  bar,  to  pre- 
vent the  assize  being  taken.  3.  It  might  be  taken  for 
damages,  where  the  defendant  confessed  the  ouster,  or 
some  special  fact  was  found  against  him,  whereupon  the 
recoguitors  were  charged  only  to  inquire  as  to  the  dam- 
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ages.  4.  The  assize  might  be  taken  (U  large.  This 
was  when,  (notwithstanding  some  special  matter  pleaded 
by  the  defendant,  as  a  deed,)  the  recognitors  were  still 
directed  to  try  the  title  and  aJl  the  circumstances  of  the 
plaintiff's  complaint.  This  last  mode  of  taking  the 
assize,  was  considered  the  most  liberal  and  equitable. 
It  was  often  very  strenuously  opposed  by  the  defend- 
ant ;  but  frequently  allowed  by  the  judge ;  and  always^ 
as  it  seems,  when  the  plaintiff  was  an  infant. 

The  great  object  of  the  defendant  generally  being  to 
obtain  delay,  he  often  attempted  to  plead  some  matter 
of  law,  which  being  proper  for  the  decision  of  the  caurty 
and  not  of  laymen^  would  prevent  the  assize  being  taken* 
For  though  it  might  be  sure  eventually  to  be  determined 
against  him ;  if  it  deferred  the  taking  of  the 
assize,  his  chief  object  was  attained.  The  arti-  [190] 
fice  generally  practised,  was  by  pleading  some 
matter  which  admitted  a  colourable  title  in  the  plaintiff^ 
manifestly  bad  in  point  of  law ;  and  praying  the  judg- 
ment of  the  court,  whether  the  assize  ought  to  pass; 
This  was  denominated  giving  colour^  about  which  there 
were  many  nice  distinctions,  and  much  subtile  and 
unprofitable  learning.    See  3  Reeves^  Hist.  22,  24. 

In  the  reign  of  Richard  II.,  the  proceedings  by  Ford'- 
hie  entry  and  detainer^  then  introduced,  superseded  in 
many  cases  the  Assize  of  novel  disseisin^  which  had 
greatly  degenerated  from  its  original  character  and 
design ;  and  instead  of  deserving  the  ancient  epithet  kA 
festinum  reinedium^  had  become,  in  consequence  of  the 
innovations  which  had  from  time  to  time  been  made,  a 
tedious  and  often  delusive  remedy.  At  length  this 
action,  which  had  almost  entirely  superseded  writs  of 
Entry,  was  destined,  with  them,  in  its  turn,  to  give  place 
to  the  action  of  Ejectment ;  the  history  and  prc^ess  of 
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which  have  been  already  stated  at  some  length.    C3iap» 

1,M- 
SiccT.  XIII.    In  remarking  updn  the  several  writs  of 

Entry  which  have  been  adopted  in  our  practice,  it  was 

incidentally  mentioned  that  these  writs  might  be  main* 

tained  by  him  who  had  been  disseised  of  an 
[191]   estate /or  life^  as  well  as  where  it  was  a  disseisin 

of  the  inheritomce.  And  it  is  a  general  rale,  that 
every  person  entided  to  recover  an  estate  of  freehoid 
may  maintain  this  action ;  and  that  it  cannot  be  main- 
tained for  the  recovery  of  any  estate  les$  than  a  free^ 
hold.  There  is,  however,  one  case  which  may  appear 
to  be  an  exception  to  the  universality  of  this  rule*  For 
where  the  mortgagor,  (after  the  entry  of  the  mortgagee 
for  condition  broken^)  has  paid  or  tendered  the  amount 
due  to  the  mortgagee,  who  still  refuses  to  reconvey,  or 
give  up  the  possession ;  the  mortgagor  cannot  lawfully 
enter^  or  maintain  his  writ  of  Entry  for  the  recovery  of 
the  mortgaged  premises.  His  only  remedy  is  by  a  Bill 
in  equity.  3  Mass.  R.  659,  HiU  vs.  Payson ;  11  Mass. 
R.  134,  Perkins  vs.  Pitts;  [17  Mass.  R  419,  Par- 
sons vs.  fVeUes.'] 

But,  as  a  mortgage  conveys  only  an  estate  upon  con- 
ditiony  though  the  mortgagee  has  a  right  to  enter  imme- 
diatelyi  (where  there  is  no  proviso  to  the  contrary,)  stiM 
if  the  money  is  paid,  or  the  thing  stipulated  for  is  doiie» 
according  to  the  terms  of  the  conditiony  the  estate  of  the 
mortgagee  is  absolutely  dettrmmed :  and  the  mortgagor 
may  immediately  enter,  or  resort  to  his  writ  of  Entry. 
2  Mass.  R.  495,  Erskine  vs.  Townsend.    The  distinc* 

tion  between  these  two  cases,  the  student  will 
[192]  perceive,  arises  from  the  breach  of  the  condition 

in  the  firsts  whereby  the  title  of  the  mortgagee 
becraaes  absolute  at  law  ;  and  the  performance  of  it  hi 


«SGT,  Xin.]  WRITS  OF  EKTRT.  165 

the  other.  For  although  an  Equity  of  redemption  is 
with  us  a  kgal  estate,  (the  rights  and  obligations  of 
mortgagor  and  mortgagee  being  strictly  defined  by  stat- 
ute, and  no  discretionary  power  being  vested  in  the 
courts,  so  that  they  can  either  lengthen  or  shorten  the 
time  (rf  redemption  for  a  moment  ;)  still  we  have 
adopted  the  forms  of  giving  relief  established  in  the 
cowls  of  equity;  and  the  mortgagor,  after  condition 
broken^  has  no  other  remedy. 

The  student  is  not,  however,  to  understand,  from  the 
preceding  remarks,  that  it  is  necessary  in  oM  cases^  that 
the  demandant,  in  order  to  maintain  a  writ  of  Entry 
should  have  either  the  absolute  and  exclusive  dominion 
over  the  property,  or  an  indefeasU)le  title.  The  owner 
of  land  over  which  a  public  highway  has  been  establish- 
ed, or  of  flats^  navigable  at  high  water,  as  he  is  seised, 
^though  subject  to  the  easement  or  right  of  the  publiCy) 
may,  if  he  is  disseised,  maintain  his  writ  of  Entry  for 
the  recovery  of  such  land.  6  Mass.  R.  454,  Perky  vs» 
Chandler ;  [2  Mass.  R.  127,  Commonwealth  vs,  Peters; 
4  Pick.  R.  244,  MUler  fy  al.  vs.  MiUer.l  And  where 
any  person  is  actually  seised  of  lands,  even  by  tvrongy 
(as  where  one  enters  upon  the  lands  of  another  by 
abatement,  intrusion,  or  disseisin,  and  claims  to 
hold  them  m  fee;)  he  may  maintain  a  writ  of  [193] 
Entry  against  any  one,  who  enters  and  obtains 
the  seisin  of  such  lands  without  title.  6  Mass.  R.  233, 
Porter  vs.  Perkins;  [4  Pick.  R.  156,  Davis  vs.  Mason.} 

When  the  demandant  counts  upon  the  seisin  of  his 
ancestor  or  predecessor,  he  must  prove  an  actual  seisin 
within  thirty  years,  under  our  statute  of  limitation.  Mass. 
Stat.  1807,  ch.  75.  A  clergyman,  therefore,  before  the 
Stat.  1828.  ch.  137,  could  not  maintain  a  vmt  of  Entry, 
to  recover  ministerial  or  church  lands,  upon  the  seisin 
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of  his  predecessor  J  where  the  parish  has  occupied  such 
lands,  with  the  consent  of  the  predecessor^  more  than 
thirty  years.  12  Mass.  R.  285^  Brown  vs.  JVye;  [10 
Mass.  5.  93,  Brown  vs.  Porter."]  But  by  the  first  sec* 
tion  of  that  statute  it  is  provided  that  "  no  writ  of  Right 
or  writ  of  Entry,  brought  by  any  minister,  or  other  sole 
corporation,  on  the  seisin  of  his  predecessor,  shall  be 
barred  by  lapse  of  time,  provided  the  same  be  brought 
within  ten  years  after  the  death,  resignation,  or  removd 
of  such  predecessor.'*  If  the  demandant  counts  upon 
his  own  seisin^  an  actual  seisin  within  thirty  years  must 
be  shown,  to  enable  him  to  recover.  A  mere  right  of 
Entry^  (which  would  be  sufficient  to  mamtain  an  Ejects 
mentf)  will  not  avsdl  him  in  a  writ  of  Entry^  unless  there 
has  also  been  an  acttml  seisin  by  himself,  his  ancestor 
or  predecessor,  within  the  period  before  mentioned.  In 
such  case,  therefore,  the  party  must  first  make  an  entry ^ 
and  then  he  may  maintain  his  writ  of  Entry  in  the  Qui- 
kusj  upon  his  own  seisin. 

If  the  demandant  was  disseised  more  than  thirty 
years  before  the  commencement  of  his  action,  he  must 
ghow  an  actual  entry  within  twenty  years  after 
such  disseisin,  and  also  within  thirty  years  next  [194] 
before  the  action  was  brought,  or  he  cannot  pre- 
vail 10  Mass.  R.  100,  Brown  vs.  Porter.  Where 
lands  are  devised  it  is  a  general  rule  of  laWy  that  though 
the  devisor  died  seised^  the  devisee  is  not  thereupon  seis^ 
edy  imtil  he  makes  an  entry,  or  some  act  is  done  by 
him,  or  on  his  behalf,  which  has  the  effect  of  an  entry  ; 
as  where  the  lands  devised  are  vacant^  or  the  person  in 
possession  either  claims  to  hold  under  the  devisee,  or 
acknowledges  his  title.  [Co  LitL  1 1 1,  a ;  2  Sch.  8r  Lef. 
104.]  The  same  principle  applied,  before  the  stat.  1828, 
ch.  137,  to  the  devisee  of  the  remainder.    For  although 
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the  remainder-maDy  who  claimed  as  devisee  after  the 
determination  of  an  estate  for  life,  might  have  his  For^ 
medon  in  the  remainder^  without  making  any  previotis 
entry ;  yet,  as  he  was  considered  in  law  a  purchaser,  he 
was  not  actuaUy  seised,  upon  the  death  of  the  tenant  of 
the  particular  estate  of  freehold,  mthmit  an  entry,  or 
some  equivalent  act.  If  then  he  elected  to  take  his 
remedy  by  writ  of  Entry,  mstead  of  a  Formedon  he 
must  have  made  an  entry  before  he  commenced  his  ac- 
tion ;  unless  it  became  unnecessary,  because  the  posses- 
sion was  vacant,  or  in  a  stranger  who  admitted  his  title. 
4  Mass^  R.  67,  Wells  vs.  Price.  By  the  second  section 
of  that  statute,  "  in  all  writs  of  Entry  founded  on  the 
seisin  of  remainder  or  reversion,  either  in  the  demand- 
ant himself,  or  in  his  ancestor  or  predecessor,  it  shall  be 
sufficient  to  allege  and  prove  a  seisin  of  the  remainder 
or  reversion  within  thirty  years  next  before  the  com- 
mencement of  the  action.  And  the  demandant  shall 
not  be  required  to  allege  or  prove  an  actual  seisin  of  the 
land  within  that  time."  See  2  Prest.  Mst.  354,  355. 
It  is  proper  here  to  apprise  the  student,  that  when  we 
speak  of  the  actual  seisin  which  is  necessary  to 
maintain  a  writ  of  Entry,  it  is  always  to  be  un-  [195] 
derstood  that  an  actual  seisin  hy  construction  of 
law,  (as  before  explained,)  (Introd.  §  10,)  is  just  as 
sufficient  to  maintain  thai,  or  any  other  real  action,  as  an 
actual  seisin  by  entry  in  fact  upon  the  land.  8  Cranch^ 
246,  Green  vs.  Liter. 

Where  lands  are  sold  for  the  payment  of  the  debts 
of  the  testator  or  intestate,  by  his  executor  or  adminis- 
trator,  pursuant  to  a  license  obtained  for  that  purpose, 
it  is  immaterial  whether  the  estate  sold  is  in  the  posses- 
sion of  the  heir,  or  devisee,  or  their  heirs  or  a^ssigns. 
The  right  to  sell  is  a  mere  naked  power,  and  cannot  be 
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defeated  by  any  alienation,  or  by  obtaining  the  seisifi 
wrongfuOy^  as  by  abatement^  intntsum,  or  dissmin  of 
the  devisee  or  heir.  4  Mass*  R.  364,  Drmkwater  vs^ 
Drinkwater.  And  the  purchaser  of  lands,  thus  lawfully 
soldf  may  enter  upon  them,  and  then  maintain  his  writ 
of  Entry  m  the  Quibus^  upon  his  own  seisin,  by  virtue 
of  the  conveyance  and  entry.  6  Mass.  jR.  241,  PVillard 
vs.  J\rasan. 

[But  where  lands  have  been  sold  by  an  executed  or 
administrator,  under  license  from  a  courts  the  heirs  at 
law,  creditors,  and  other  persons  interested  in  the  estate 
sold,  are  not  concluded  by  such  sale,  unless  every  essen^ 
tial  requisite  and  direction  of  law  respecting  the  satne^ 
has  been  faithfuUy  complied  with  ;<^except  after  long 
acquiescence.  Strangers^  however,  and  all  persons  who 
have  no  privity  of  estate,  or  interest  to  be  affected  by 
such  sale,  are  not  allowed  to  question  the  proceedings 
of  an  executor  or  administrator  duly  authorised,  whose 
deed,  purporting  to  be  made  pursuant  to  such  authority^ 
is  produced.  7  Mass.  R.  488,  Knox.  vs.  Jenks.  And 
such  deed  is  admissible  as  evidence  of  the  title  of  the 
grantee,  agamst  the  grantor,  though  not  acknowledged 
or  recorded.  4  Pick.  R.  312,  Pond  vs.  JVetherbee^ 
But  the  lands  of  a  person  deceased,  of  which  he  was 
actuallyj  and  not  colourably,  disseised,  at  the  time  of 
his  death,  are  not,  by  the  statute,  made  liable  for  the 
payment  of  his  debts.  2  Greenl.  312,  Thomdike  vs* 
Barrett ;  and  see  2  Pick.  R.  460,  Braman  vs.  Stiles.'\ 

The  effect  upon  the  seisin,  in  the  case  of  the  levy 
of  an  execution,  b  different.  Where  an  execution  is 
levied  upon  lands  liable  to  be  taken^  and  seisin  is  given 
to  the  creditor  in  the  usual  manner,  (Stat.  1 783,  ch.  67j 
by  the  sheriff, — ^if  the  execution  is  afterwards  duly  re- 
turned and  recorded,  the  creditor  becomes  thereby  ac'- 


lfia%  seisedj  whoever  may  be  in  possession.  4  Jlfa^s. 
U.  964,  Drinkwater  vs.  Drinkwater.  And  the  seisin 
acquired  by  the  levy  will  enable  him  to  maintain 
a  fjorit  of  Entry ^  or  an  action  of  trespass^  at  his  [196] 
Section.  9  Mass.  R.  523,  Gore  vs.  Brazer ; 
\ib.  216,  Langdon  vs.  Patter.]  But  where  the  levy  is 
iipon  land  not  belonging  to  the  judgment  debtor,  or  not 
liable  to  be  taken  in  execution,  no  interest  or  seisin  \A 
acqaired  by  the  creditor ;  and  both  he  and  the  officer 
become  trespassers  by  the  levy.  Ibid ;  9  Mass.  J?.  96> 
Bait  vs*  Burnett ;  [7  Pick.  R.  1 69,  Hard  vs^  Cashing.'] 
If  the  execution  is  levied  upon  the  rents  and  profits  of 
the  estate,  for  a*  certain  number  of  years,  instead  of  the 
imd  ;  such  a  levy,  being  only  a  charge  or  incumbrance^ 
<does  not  disturb  the  seisin,  but  it  still  remains  in  the 
owner  of  the  freehold,  as  it  was  before  the  levy.  1 0 
Jlfo^.  R.  260,  Barber  vs.  Root.  A  party  thus  levying 
may  have  an  action  of  trespass,  for  an  injury  affecting 
the  rents  and  profits ;  but  having  no  seisin  of  the  free- 
hold, he  cannot  support  a  writ  of  Entry  for  recovery  of 
the  land. 

Sect.  XIV.  By  the  ancient  law,  the  right  of  the 
heir  to  succeed  to  the  inheritance  of  his  ancestor,  and 
to  stand  in  his  place  and  feudal  relation  to  the  lord  of 
whom  he  held,  was  considered  an  i7idividual  right.  If 
the  tenant  left  several  sons,  the  eldest  inherited  alone, 
to  the  exclusion  of  the  rest.  And  where  there  were 
only  daughters,  though  they  all  inherited  as  co-parce- 
ners, still  they  were  considered  by  the  law  as 
constituting  together  but  one  heir.  These  princi-  [197] 
pies  were  adopted  as  the  fundamental  law  of 
descents  in  England ;  and  they  were  finally  extended 
from  KneaJ  heirs  to  collaterals.  Hence  it  became  neces- 
sary, where  co-parceners  sued  for  their  inheritance,  that 

22 
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tiiey  should  all  join  in  the  action,  ^d  if  by  reason  of 
deathy  marriage^  rekasmg  her  right,  or  even  by  entering 
upon  the  estate  while  the  suit  was  pending,  one  of  the 
parceners  became  disabled,  after  the  commencement  of 
the  suit,  to  proceed  in  it,  the  whole  actwn  might  be 
thereby  debated  or  defeated  ;  provided  the  exception  waa 
Xsken  in  season  hj  ^proper plea.  Thelo.Dig.l.  12,  c» 
1 ;  Gilb.  a  B.  254. 

From  the  analogy  of  our  law  of  descents  to  the  case 
of  co'parceners,  the  same  necessity  was  supposed  to 
exbt  here^  for  joining  all  the  hetrs,  in  an  action  for  the 
recovery  of  their  inheritance^  See  7  Mass.  K  136^ 
Daniels  vs.  Daniels.  To  prevent  the  inconotnienct 
which  would  result  from  this  liability  of  the  suit  to  abat^ 
which  has  been  alluded  to,  where  the  heirs  were  nu^ 
merous,  it  was  first  provided  by  the  stat.  1 783,  ch*  5^ 
and  afterwards  by  stat.  1785,  ch.  62,  ^  3»  ^that  in  all. 
actions  of  Wastej  Ejectment^  or  other  reai  actianSy  where 
possession  of  the  inheritance^  alleged  to  have  descended^ 
is  the  object  of  the  suit,  all  the  heirsy  or  any  two  or  more 

m 

of  them  may  join  therein^  or  each  one  may 
[198]  prosecute  for  his  particular  share  of  such  inher- 
itance." And  by  the  last  statute  it  is  further 
declared,  **  that  the  same  rule  shall  extend  to  joint  ten^ 
antSy  who  are  or  may  be  disseised.  There  being  now, 
therefore,  no  necessity  for  joining  several  denumdants  in 
the  cs^es  provided  for  by  that  statute,  it  follows,  as  has 
been  already  remarked,  (chap.  2,  ^  6,)  that  the  process 
of  smnmons  and  severance  no  longer  lies  in  these  cases. 
The  effect  of  the  legal  disability  of  one  of  the  demand* 
ants,  or  his  refusal  to  prosecute^  is  not  removed  by 
these  statutes.  [But  by  a  subsequent  statute,  (1826, 
ch.  70,  ^  1,)  it  is  provided  that  the  writ  or  suit  shall  not 
be  abated  by  the  death,  marriage,  or  other  disabilUy  of 
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the  demandant ;  and  that  if  a  sole  demandant  die,  or  be 
disabled  to  prosecute  the  suit,  his  or  her  heir,  or  such 
other  person,  as  would,  in  case  the  action  were  abated, 
be  entitled  to  commence  the  like  action,  either  dlaney  or 
jmrUly  wUh- the  fcnmer  demandant,  may,  on  motion,  be 
permitted  to  prosecute  the  suit  If  one  or  more  of  sev« 
eral  demandants  die,  or  be  disabled,  the  heir  or  other 
person  interested  may  prosecute  jointly  with  the  other 
demandants,  and  shall  be  entitled  and  subject  to  costs, 
"as  an  original  party.  The  court  is  also  required  to 
allow  such  amendments  of  the  pleadings,  and  euggeetiom 
on  the  record,  as  the  case  may  require.  If,  therefwe, 
upon  the  suggestion  of  the  death  of  one  of  the  demand- 
^uits,  no  objection  is  'made  to  the  admission  of  the  per- 
son who  claims  to  come  in  and  prosecute,  as  heu*  to 
such  deceased  party,  he  will  be  admitted  of  course. 
But  if  the  tenant  would  deny  the  death  of  the  demand- 
ant, or  that  the  party  applying  is  his  heir,  it  seems  he 
may  do  so  by  a  plea,  much  in  the  same  manner  that  the 
demandant  counter-pleaded  the  Receit  in  the  ancient 
form  of  proceedings,  mentioned  in  another  place.  See 
chap.  2.  §  7.  It  is  not  likely,  however,  that  many  cases 
will  occur,  in  which  these  questions  may  not  be  settled 
in  a  summary  way  by  the  courty  who  can  admit  the  heir 
to  come  in  and  prosecute  the  suit,  in  noother  case,  than 
where  he  could  have  commenced  the  Uke  actum  him- 
eel/.] 

It  is  still  proper  to  notice  one  distinction  in  relation  to 
dus  subject ;  that  where  the  suit  is  brought  by  seveni 
demandants,  and  it  is  abated  by  what  is  denominated  in 
the  law  the  act  of  god,  the  tenant  is  not  entided  to 
recover  his  costs  against  other  demandants.  1 1  Mass. 
IL  56,  CiUte  vs.  Haskins.  But  where  the  suit  becomes 
iibated  in  consequence  of  the  voluntary  act  of  one  oi 
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the.  demandants,  as  by  a  release  of  his  n^t,  costs  are 
allowed  to  the  tenant.  10  Mass.  R.  131,  Foar  vs.  £06^ 
ins0n  ;  Ibid  1 79,  Oxnard  vs.  Pr^ip.  o/*  Lincoln  andJCen^ 
nebsck  Purchase. 

With  regard  to  tenants  in  cammony  the  case  is 
[199]  different.  As  they  have  several  freeholds,  they 
were  always  required  in  all  real  and  mixed  ac-> 
tions  to  sue  severally ;  (Litt.  ^  312J  except  only  where 
the  thing  sued  for  was  indivisible,  in  which  case  they 
were  permitted  to  sue  together  from  necessity.  (See  2 
Sound.  115,  Coryton  vs.  Uthebys.  But  the  examples 
mentioned  by  lord  Coke^  do  not  apply  to  our  practice. 
,Ca.  Litt  195,  b ;  197,  b.  [It  seems,  therefore,  that  as 
the  statutes,  1783,  ch.  52,  and  1785,  ch.  62,  did  not  ap<* 
ply  to  tenants  in  common,  there  was  in  our  law  no 
case  in  which  they  could  jcnn  in  a  real  action,  (unless 
they  claimed  by  descent^)  until  the  statute  of  1828,  ch. 
137,  ^  3,  which  declares,  thstjoint^tenants,  tenants  in 
common,  and  co-parceners,  when  disseised,  may  all  join» 
or  any  two  or  more  of  them  may  join  in  a  suit  for  the 
recovery  of  their  right  of  property  or  of  possession,  or 
any  one  may  sue  for  his  particular  shape.  .  See  I  JPiek. 
H.  224,  Rehoboth  vs.  Hunt. 

But  where  there  is  no  statutory  provi^n,  the  role  oT 
the  common  law,  that  tenants  in  common  cannot  join  in 
a  writ  of  Entry,  is  so  istrict,  that  if  by  mistake  they  hap- 
pen to  be  joined,  the  court,  it  seems,  will  not  give  leave 
to  amend,  by  striking  out  the  name  of  a  demandant^ 
which  has  been  erroneously  ii^erted.  2  Green  L  120, 
Treat  Sf  aL  vs.  McMcAon.]     \ 

It  may  be  proper  to  add,  that  i£  a  writ  of  Entry,  or 
writ  of  Right  is  brought  against  several  joint  disseisors^ 
the  death  of  one  will  not  abate  the  Vrit ;  but  the  de- 
mandant may  prosecute  against  the  swrvioors.     [2  Pick4 
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R.  2Sj  Hoimes  vs.  HolmeB  fy  a£]  For  the  same  seisin 
and  disseisin  are  still  in  issue  between  the  parties  to  the 
record.  [And  where  an  action  is  brought  against  hus- 
band and  wife,  who  are  sued  by  themselves,  or  with 
other  tenants ;  if  the  husband  happen  to  die,  pending 
the  suit)  the  wife  may  be  proceeded  against  for  the 
whole.*  Com.  Dig.  Matementj  (H.  36,  2 ;)  and  see 
Cro.  Car.  366,  Rigley  vs.  Lee  Sf  wife.']  ^  But  where 
there  is  but  one  tenant,  his  death  necessarily  abates  the 
suit ;  because  neither  the  heir,  nor  the  executor,  can  de- 
fend in  a  real  actianj  where  the  tenant  dies,  pending  the 
suit.  2  Mass.  R.  480,  Thomas  vs.  Smith.  \jAnd  see 
stat.  1826,  ch.  70,  ^  2,  which  seems  to  be  in  affirmance 
of  the  common  law."]     4  Wheat.  530. 

It  is  certainly  desirable  for  all  the  parties,  that  ques->> 
tions  of  title  to  real  property  should  be  settled  in  a  sin^ 
gle  suity  instead  of  subjecting  them  to  the  ex- 
pense of  a  separate  action  by  each  of  the  heirs,  [200] 
who  may  be  numerous.  [And  the  state  of  the 
bw  upon  this  subject,  (which  rendered  it  proper  in  the 
former  edition  of  this  work,  to  caution  the  young  prac* 
titicmer  against  joining  many  demandants  in  a  real  ac-* 
tion,  especially  when  the  time  of  limitation  has  nearly 
expired ;  lest  the  abatement  of  the  suit,  by  the  deaths 
or  other  act  of  one  of  the  demandants  should  operate 
as  a  perpetual  bar,)  has  been  so  far  altered  by  the 
statutes  of  MassachusettSy  1826,  ch.  70,  and  1828,  ch« 
137,  that  the  danger  and  diflSculty  have  been  almost 
entirely  removed.] 


*  If  pending  a  real  action,  brought  by  husband  and  wife,  to  re- 
cover the  ivife's  land,  she  die,  the  husband  cannot  proceed  in  that 
action  for  his  estate  by  the  curtesy,  by  force  of  the  stat,  of  Mmne^ 
1822,  ch.  186;  but  the  writ  abates.  2  Greml  127,  Ryder  vs. 
Robinson, 
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Sect.  XV.  In  commencing  a  real  action,  (as  in 
most  other  cases  where  a  party  is  sued  in  his  own 
right,)  the  demandant  has  his  election  to  proceed  by 
Original  summons^  by  Capias^  or  by  an  Attachment  dT 
the  property  of  the  tenant.  As  no  damages  are  recover- 
ed in  these  actions,  it  is  not  very  common  that  a  special 
attachment  of  property  is  made.  But  where  the  de- 
mandant has  reason  to  suppose,  that  when  the  suit  is 
ended,  he  may  not  be  able  to  obtain  from  the  tenant  the 
bill  of  costs  which  he  may  recover ;  it  is  prudent  and 
proper  to  make  a  special  attachment,  of  sufficient  amoimt 
to  secure  a  fund  for  that  purpose. 

It  being  provided  by  the  statute  of  1795,  ch.  75,  that 
if  the  tenant  in  a  real  action  is  arrested,  **  his  own  bond^ 
and  no  other,  shall  be  required  for  his  appearance  to 
answer  to  the  same  ;"  there  can  be  little  or  no  induce- 
ment to  commence  the  suit  by  issuing  a  Capias^ 
[201]  By  another  statute  (1797,  ch.  50,  §  4,)  relating 
to  the  commencement  of  suits,  it  is  directed,  that 
if  the  tenant  against  whom  a  vorit  of  Dotver^  or  other 
real  action  is  brought,  is  not  in  actual  possession  or  oc- 
eupancy  of  the  lands  demanded,  the  person  in  possession 
shall  be  served  with  a  copy  of  the  writ  or  ori^al  sum-* 
mons,  or  by  having  it  read  to  him ;  or  the  vfrit  shall 
abate.  But  the  exception  must  be  made  by  a  plea  in 
abatement,  and  not  by  motion  or  suggesdcm  to  the  court; 
unless  indeed  it  should  appear  by  the  return  of  the  of* 
ficer,  that  some  person  was  in  the  actual  possessumf 
who  was  not  tenant  of  the  freehold^  and  was  not  served 
with  a  copy  of  the  writ.     [See  Stat.  1828,  ch.  137,  ^  5.] 

It  frequently  happens  that  a  party  in  possession  either 
by  actual  disseisin^  or  under  a  title  evidently  defective 
or  bad,  is  disposed  to  avail  himself  of  his  situation,  to 
CPnmit  waste  upon  the  land,  the  possession  of  which 


be  does  not  expect  long  to  retain^  In  stich  cases  a  pourt 
of  equity  would  grant  an  injunction  to  stop  the  waste, 
even  upon  a  threatj  without  waiting  to  have  the  injury 
done.  2  Mk.  183,  Gibson  vs.  Smith.  We  have  no 
legal  tribunal  clothed  with  this  important  preventive 
power.  By  the  statute  before  mentioned,  (1795,  ch.  75, 
^  8,)  if  the  tenant,  after  a  real  action  commenced 
against  him,  shall  commit  waste  upon  the  land,  [202] 
he  shall  forfeit  treble  damages^  to  be  recovered 
by  the  demandant,  in  an  action  to  be  commenced  (ifter 
he  has  obtained  judgment  and  possession  of  the  land* 
This  remedy  has  been  found  in  practice,  to  be  of  httle 
use.  For  it  has  generally  happened,  that  the  party, 
HiU8  committivg  waste,  has  either  absconded  before  he 
could  be  arrested ;  or  was  unable,  after  judgment  ob- 
tained against  him,  to  repair  the  injury  he  had  commit- 
ted. Perhaps  at  some  future  time  this  subject  may  be 
thought  deserving  of  legislative  consideration.* 

Sect.  XVI.  As  the  demandant  in  every  writ  of 
Entry  must  demand  a  freehold^  it  follows  that  the  ten^ 
ant  against  whom  the  action  is  brought,  must  be  seised 
of  a  freehold;  or  the  action  cannot  be  maintained  against 
him.  But  if  a  writ  of  entry  is  brought  against  one  who 
is  not  seised  of  the  freehold,  he  can  make  the  objection 
only  by  disclaiming,  or  pleading  non-tenure.  Com.  Dig. 
MaJkement  (F.  15.)  And  if  he  neglects  to  plead  that 
plea,  or  pleads  the  general  issue,  or  any  other  special 
plea  in  bar ;  such  pleading  is  an  admission  of  his  capaci- 
ty to  defend  the  suit,  as  tenant  of  the  freehold.  5  Mass. 
R.  362,  Higbee  vs.  Rice ;  8  Cranch,  243,  Green  vs. 
IMer. 


*  The  defect  of  the  law  referred  to  in  the  text  is  now  removed 
b^  the  Mass.  Stat.  1827,  ch.  88. 
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By  the  common  laWy  it  was  sufficient  if  the  tenant 
against  whom  a  writ  of  Entry  was  brought^ 
[203]  (usually  denominated  the  tenant  to  the  pradpe^) 
was  seised  of  the  freehold  in  law^  though  he 
might  not  have  the  actiial  freehold.  Co.  Litt.  358,  \u 
But  by  statute  1795  ch.  75,  §  2,  it  is  provided,  that  the 
tenants  in  real  actions  '^  shall  be  holden  to  answer  for 
so  much,  or  such  part  of  the  premises  demanded,  as 
they  then  hold,  or  are  in  possession  o^  which  they  shall 
distinguish  and  set  forth  by  their  plea,  and  disclaim  in 
the  rest  And  if  any  of  them  disclaims  in  the  wholes 
and  the  demandant  cannot  p^ove  the  tenant's  posses* 
sion  of  the  premises,  or  any  part  thereof  he  shall  re* 
cover  his  costs."  It  seems,  therefore,  that  if  the  an- 
cestor commits  a  disseisin,  and  dies  seised,  and  tha 
lands  descend  to  his  heir,  who  refuses  to  enter,  (which 
is  the  example  of  a  freehold  in  law,  given  by  Littleton^) 
(§  448,)  such  heir  may  disclaim  by  fprce  of  this  statute^ 
and  defeat  the  action^  to  which  he  would  have  been  lia* 
ble  by  the  common  law. 

Where  there  are  several  tenants,  each  of  whom  had 
disseised  the  demandant  of  a  distinct  parcel ;  or  where 
one  person  having  committed  a  disseisin,  conveys  dis* 
tinct  parcels  to  two  or  more  persons  who  hold  in  sever" 
ajily  ;  the  tenants  cannot  be  joined  in  one  writ  of  Entry^ 
but  must  be  sued  in  separate  actions.  And  if  they 
are  joined,  they  may  abate  the  demandant's  writ.  8 
Cranchy  243,  Green  vs.  Liter;  [12  Mass.  A 
[204]  474,  Varnttm  vs.  w^Mot]  On  the  other  hand,  if 
two  persons  commit  a  disseisin  join%  ;  or  if  one 
disseisor  conveys  to  several  persons  jointly^  they  must 
be  all  sued  m  the  same  action :  for  in  these  cases  the 
estate  is  joints  and  there  is  only  one  title.  [It  is  said 
that  a  man  may  be  tenant  in  common  by  prescription^ 
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but  he  cannot  be  tenant  in  common  by  wrong :  for  no 
one  can  be  disseteed  of  an  individual  moiety^  unless  it  be 
by  his  co-tenant,  who  would  thereby  become  seised  of 
the  entirety.  2  Salk.  423,  Reading  vs.  Roystoru  Ld. 
Rayrrij  829,  S.  C*  But  qtuere ;  for  it  seems  that  if 
there  are  two  tenants  in  common,  and  a  stranger  enter 
upon  the  land,  claiming  only  a  moiety^  and  to  hold  that 
moiety  in  common  with  one  of  the  co-tenants,  such  an 
€ntry  would  be  sai  actual  disseisin  of  the  other  tenant ; 
imless  the  last  mentioned  tenant  remained  upon  the 
land ;  in  which  case  it  would  only  be  a  disseisin  at  his 
election.']  Neither  can  the  demandant  have  one  writ 
agadnst  several  tenants  in  different  degrees :  as  against 
one  in  the  per,  and  another  in  the  per  and  cui,  or  in 
the  POST.  But  where  the  action  is  against  two  or  more 
jointly y  2l  joint  holdings  or  z  joint  title  is  admitted,  unless 
they  plead  sofe,  or  several  tenancy^  or  disclaim  as  to  dis* 
timet  parcels.    5  Mass.  R.  352,  Higbee  vs.  Rice. 

By  the  anciertt  lato^  in  many  cases  the  plaintiff  or  de* 
tnandant  was  not  allowed  to  vary  the  extent  of  his  claim^ 
by  striking  out,  or  abandoning  a  part  of  the  demand, 
which  he  had  particularly  set  forth  in  his  count ;  which 
was  denominated  abridging  his  demand.  Com.  D.  tit* 
Abridgement^  Ji.  2.  But  the  law  seems  now  to  be  held 
otherwise,  as  well  here  as  in  England.  And  a  party 
may  enter  a  nolle  prosequi,  as  to  a  distinct  part  of  the 
demandy  or  as  to  one  tenant  or  defendant,  in  any  stage  of 
the  suit.  See  the  law  fully  stated  in  1  Saund.  207,  n.  2% 
[See  also  1  Pet.  S.  C.  R.  74.]  So  also  in  a  writ 
of  Entry,  or  other  real  action,  the  demandant 
may,  by  leave  of  court,  discontinue,  or  enter  a  [205] 
nolle  prosequi,  as  to  or^  of  several  parcels  of 
land  demanded  in  his  writ.  16  Mass.  R.  348,  Somes 
vs.  Skinner;  [3  Pet  S.  C.  R.  188.] 

23 
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CHAPTER  IV. 


PART  II. 

Pkadings,  Evidence,  Verdict j  and  Judgment  in  writs 

of  Entry. 

Sect.  XVII.  Besides  the  numerous  pleas  in  abate* 
MENTy  which  are  alike  applicable  to  almost  aU  actianSp 
9nd  of  which,  therefore,  no  particular  notice  need  here 
be  taken,  there  are  also  several  which  are  peculiar  to 
writs  of  Entry,  and  other  real  actions.  Of  these  pleas^ 
the  most  important  are  1.  Alienage.  2.  J\ron'tenure.  3. 
Joint'tenure.  4.  Sole-tenure.  6.  Several^tenure.  & 
Disclaimer. 

1.  In  time  of  pecxe,  alienage  is  no  plea  in  any  per- 
sonal action.  And  even  the  plea  of  alien  enemy  ih  time 
of  war,  is  in  that  class  of  actions,  only  a  te^nparary  dis^ 
ability  of  the  plaintiff,  which  ceases  with  the  ter- 
mination of  the  war.  Its  effect  is  not  to  abate  [206] 
the  writ,  or  to  defeat  the  process  entirely :  but 
only  to  suspend  it  during  the  continuance  of  hostilities 
1 1  Mass.  JR.  8,  Levine  vs.  Taylor. 

It  is  therefore  only  to  the  plea  of  Alien  friend,  that 
our  attention  is  now  caDed.  This  plea  can  be  pleaded 
only  to  writs  of  Entry  and  other  real  actions  ;  and  it 
may  be  pleaded  in  bar,  as  well  as  in  abatement.  1 1 
Mass.  R.  123,  Hutchinson  vs.  Brock.  For  since  an 
alien  has  not  the  capacity  of  holding  estates  of  freehold 
in  lands  and  tenements ;  he  is,  a  fortiori,  incapable  of 
maintaining  a  real  action  for  their  recovery. 


8KCT.  XVn,]  WHITS  OF  ENTRY.  179 

[But  he  may  defend  his  title  to  lands,  in  a  real  ac- 
tion, against  all  persons  but  the  sovereign.  7  OancA, 
603,  Fair/oafs  devisee  vs.  HmUer*s  lessee.  And  where 
the  legislature,  for  a  valuable  consideration,  granted  land 
to  an  alien,  his  heirs  and  assigns,  with  warranty  ;  it  was 
held,  that  upon  the  death  of  the  grantee,  the  land  de- 
scended to  his  heirs,  who  were  also  aliens,  and  that  upon 
an  inquest  of  office  the  government  was  estopped  to  set 
up  the  alienage  of  the  grantee,  or  of  his  heirs,  as  the 
ground  of  an  escheat.  3  Pkk.  R.  224,  Commonwealth 
vs.  Heirs  of  ^idre  fy  oL  By  the  common  law,  an 
idKen  may  take  by  purchase,  i.  e.  by  grant  or  devise,  but 
not  by  descent  In  other  words,  he  may  take  by  act  of 
the  party,  not  by  act  of  law.  7  Cranchy  608.] 
.  The  i^ea  of  alienage  must  allege  that  the  demand- 
ant was  bom  out  of  the  allegiance  of  the  Common- 
wealth, or  that  he  has  been  expatriated  by  force  of  some 
legitimate  act  of  the  government     See  Jtpp.  JVb.  54. 

To  this  plea  the  demandant  may  reply,  1.  That  he 
has  been  duly  naturalized.  And  where  the  plea  is  that 
he  was  bom  in  England^  he  may  reply,  2.  That  although 
bom  within  the  allegiance  of  the  king  of  England^  he 
was  an  inhabitant  of  this,  or  some  one  of  the  United 
States,  at  the  ratification  of  the  treaty  of  peace  of  1 783^ 
between  the  United  States  and  Great  Britain.  3.  He 
may  reply  in  such  a  manner  as  to  bring  his  caise  v^thin 
the  provisions  of  the  treaty  of  amity,  comsnerce  and  nav' 
igoHon,  of  1794,  between  the  two  countries.  See  9 
Mass.  R.  460,  Ainslie  vs.  Martin. 
'  [But  British  subjects  bom  before  the  revolution,  are 
equally  incapable  with  those  bom  after,  of  inheriting,  or 
transmitting  to  others  the  inheritance  of  lands  in  this 
country.  For  the  treaties  of  1783  and  1794,  only  pro- 
vide for  titles  existing  at  the  time  those  treaties  were 
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made,  and  do  not  extend  to  tidee;  subsequendy  acquired* 
It  18  not  necessary  that  the  party  should  have  actual 
j>as9e88ian  of  the  property,  to  give  him  the  benefit  of 
the  treaty ;  but  the  existence  of  the  title  at  the  time  is 
meoessary.  Therefore  where  an  alien  and  British  9ub^ 
jtct  came  into  the  United  States  subsequent  to  the 
treaty  of  1783,  and  before  the  treaty  of  1794,  died  seis- 
^  of  4^e  lands  in  question,  it  was  held  that  the  title  of 
his  heu^  was  not  protected  by  the  treaties.  7  Wheats, 
635,    544,   Bli^t^  lessee    v&  Rochester ;   see  3  Pet*, 

R.  99.] 
[207]  2.  By  the  ancient  practice,  the  plea  of  irajTH 
T£NUR£  could  bc  pleaded  mUy  in  abatement  of 
the  writ.  Dp.  210,  pi.  27  ;  Boothy  179.  And  the  same 
doctrine,  until  lately,  was  sanctioned  by  our  own  courts. 
8  Mus.  R.  312,  Hunt  vs.  Sprague;  11  Mass.  R.  216; 
Keith  vs.  Swan  ;  [see  1  GreenL  J?.  54 ;  2  J\r.  Hamp.  /}« 
10.]  But  it  has  since  been  determined,  upon  great  con* 
sideration,  that  nan-tenure  may  be  pleaded  in  6ar,  aa 
well  as  in  abatemesU.  14  Mass.  R.  239,  Otis  vs.  IVar^ 
re$u  [See  the  late  stat.  1828,  ch.  13,  ^  4,  at  the  end 
of  this  section,  by  which  important  changes  are  made 
m  the  law  of  pleading,  amendments  and  costs  in  real 
actions.] 

JVbn-tenure  is  either  general  or  spedaL  In  pleading 
a  general  plea  of  non-tenure^  the  tenant  merely  denies 
that  he  is  tenant  of  the  freehold  of  the  land  demanded^ 
or  of  some  parcel  of  it,  which  he  must  particularly  de* 
scribe.    App.  JVo.  46. 

In  pleading  special  non-tenure^  the  tenant  not  only 
alleges  that  he  is  not  tenant  of  the  freehdd,  but  sets 
forth  what  interest  or  estate  he  has,  in  the  lands  de- 
manded against  him,  as  that  he  is  tenant  for  years,  or 
the  Uke ;  and  he  also  shows  who  is  tewmt  of  the  free* 
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boldf  under  whom  he  claims  to  hold  the  ppssession. 
jlpp.  J\ro.  47.  [Where  a  special  plea  of  non-teAure, 
alleged  that  the  tenant  held  under  A*  who  was  seised 
of  the  demanded  premises ;  but  without  setting  forth  of 
what  estate  he  was  seised ;  it  was  lately  held,  on  special 
demurrer,  that  the  plea  was  good.  5  Pick.  R.  298, 
Dewey  vs.  Brown.'] 

At  the  common  law,  if  the  demandant  demanded 
against  any  tenant  more  land  than  he  heldy  the  tenant 
might  plead  non-tenure  as  to  the  parcel  which  he  did 
not  hold ;  and  this  plea,  if  true,  would  abate  the 
whok  writ  But  the  statute  of  25  Edw.  III.,  ch.  [108] 
6,  (which  may  be  considered  a  part  of  our  com^ 
mon  laWf  it  being  in  force  when  our  ancestors  emigrated,) 
cured  tiiis  defect,  by  providing  that  the  writ  in  such  case 
riiould  only  abate  as  to  the  part  whereof  non-taiure 
was  pleaded,  and  either  admitted  or  proved.  -  8  Cranch, 
242,  Green  vs.  Liter.  If  the  tenant  does  not  hold  any 
part  of  the  lands  demanded,  the  writ  must  of  course 
abate  for  the  whde ;  accordmg  to  the  remarik  of  Brac^' 
ton,  Jimittere  non  potest  quod  non  hahet,  et  ita  caiil 
breve.    Brae.  1.  v.  c.  27,  foL  431,  b. 

J\ron'tenure  is  not  restricted  to  those  cases  in  wtich 
the  parties  to  the  suit  are  to  be  considered  as  strangers 
to  each  other.  If  one  tenant  in  common  brings  a  writ 
of  Entry  agamst  another,  the  latter  may  plead  fK>n- 
tenure  as  to  the  part  of  the  estate  which  he  does  not 
daim.  Jpp.  46;  6  Mass.  R.  344,  Higbee  vs.  Rice* 
Non-tenure  may  be  pleaded  in  abatement,  either  with 
or  without  a  Msclaimer.  3  Mass.  R.  312,  Hunt  vs. 
^rague.  And  where  there  is  a  plea  of  non-temiire  and 
disclamer,  iqx>n  which  issue  is  joined  to  the  country, 
and  fimnd  for  the  tenant :  or  where  there  is  do  finding 
ipoQ  it,  the  demandant  will  not  be  entitled,  under  such 
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a  i^ea,  to  jadgment  that  he  recoTer  his  seisin.    10  Mass^ 

IL  64,  Porter  vs.  Rummery. 
[209J  Where  non-tenure  is  pleaded,  the  demandant 
is  generally  obliged  to  reply  in  such  a  manner, 
as  to  maintain  his  writy  by  averring  that  the  tenant,  on 
the  day  of  suing  forth  the  demandant's  writ,  was  tenant 
of  the  freehold,  as  by  the  writ  is  supposed,  and  conclud* 
ing  to  the  country.  It  seems,  indeed,  that  there  can  be 
no  occasion  for  any  other  replication  in  our  practice.. 
•%).  JVb.  49.  [See  stat.  1828,  ch.  137,  ^^4,  at  the  end 
of  this  section.]  ' 

In  the  reign  of  Edward  IIL,  and  afterwards,  it  was  a 
common  artifice  for  disseisors  to  attempt  to  defeat  thei 
action  of  the  disseiseey  by  making  di  fraudulent  feoffment^ 
in  order  that  they  might  plead  non-tenure,  though  they 
still  continued  to  receive  the  profits  of  the  estate.  This 
gave  rise  to  the  statute  of  1  Rich.  II.  st  2,  c.  9,  which 
provided  that  the  disseisee  should  have  his  remedy  and 
recover  the  lands  against  the  disseisor,  who  continued 
to  take  the  profits,  notwithstanding  such  secret  feoff- 
ment ;  promded  the  action  was  commenced  within  one 
year  after  the  disseisin.  This  period  being  found  too 
short,  it  was  afterwards  extended  by  stat  4,  H.  IV,  c. 
7,  during  the  disseisor's  life,  if  he  continued  to  take  the 
profits.    3  Ree^e  Hist.  173,  276 ;  Rast.  276,  a. 

These  were  called  the  statutes  of  pernors  of  prefUs  j 

which  made  no  inconsiderable  figure  in  the  ancient  law, 

and  were  often  replied  to  the  plea  of  non-tenure« 

[210]  But  their  operation  was  considerably  restricted 

by  the  statute  of  uses ;  and  they  are  perhaps 

now  quite  obsolete. 

3.  Joint-tenure  is  the  proper  plea,  when  two  or 
more  persons  hold  jointlifj  and  are  not  all  sued:  or 
where  a  man  holds  jointly  with  his  wife^  and  he  is  sued 
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alone.  If  the  tenants  who  j^ead  this  jk^  claim  by  a 
joint  conveyance,  it  is  usual  to  plead  with  a  profert  of 
the  deed.  Jipp.  J\ro.  50.  But  the  profert  seems  un^ 
necessary,  because  the  conveyance  is  not  traversable. 

This  plea  seldom  occurs  in  our  practice  ;  because 
most  of  those  conveyances,  as  well  as  devises,  which, 
by  the  common  law,  would  have  created  joint  estates, 
are,  by  our  statute,  (1785,  ch.  62,)  so  construed  as  to 
make  la  tenancy  in  common ;  unless  the  grantees  or  de* 
visees  are  husband  and  wife.  See  5  Mass.  i2. 521,  Shaw 
vs.  Hearsey ;  8  Mass.  R.  274,  Fox  vs.  Fktcher.  But 
where  two  or  more  are  jomtly  seised,  even  by  wrongs  as 
by  abatement^  intrusion^  or  disseisin,  and  are  not  all 
sued,  this  plea  may  be  pleaded  by  those  who  are  made 
tenants.  And  in  the  case  of  a  seism  obtained  by  dis- 
seisin, or  other  wrongful  act  of  the  tenants,  (as  Ihey  do 
not  claim  by  descent,  but  by  purchase,)  the  ancient 
forms  of  [d^ading  seem  to  have,  required  that  they  should 
name  some  supposed  grantor,  under  whom  they 
pretended  to  hold.  But  no  profert  was  made  of  [21 1} 
the  supposed  deed.  They  were  also  required 
to  set  forth  what  estate  they  claimed,  whether  in  fee 
simple,  in  taU,  or  for  life.  The  supposed  grant,  thu» 
stated  in  the  plea,  was  not  allowed  to  be  traversed; 
because  the  only  material  point  in  the  plea  was,  whether 
another  person,  not  named  in  the  writ,  was  seised  jointly 
with  the  tenants.  The  demandant,  therefore,  was  oblig-* 
ed  in  his  replication,  to  maintain  his  tm/,  by  alleging 
that  the  tenants  held  in  the  manner  therein  set  forth } 
absque  hoc,  that  the  person  mentioned  in  the  plea,  '^now 
has,  or  ever  had  any  thing  in  the  tenements,  ^rc.  jointly 
uAth  the  tenants.^*  And  the  replication  should  conclude 
to  the  country.  •>^.  JVo.  51 ;  and  see  Rast.  362,  b.  pi 
4;  Booth,  31. 
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Before  tbe  statute,  De  amjundim  ftoffoHs^  (34  Edw. 
I.,)  if  the  tenant  pleaded  joiiit*tenure  by  deed  or  fine^ 
the  writ  was  abated,  without  the  demandant  being  allow-^ 
ed  to  answer ;  because  he  could  not  aver  sok-tenure 
against  the  deed  or  record.  But  since  that  statute,  he 
may  aver  sole-tenure  against  the  deed,  though  not 
against  the  fine.    Booth,  SV  ;  Dy.  29 L 

There  is  also  a  plea  of  joint-tenure  on  the  part  of  tb# 
demandant.  This  may  be  pleaded  by  the  tenant  where 
there  are  two  or  more  joint-tenants,  who  have 
[212]  not  all  joined  in  bringing  the  suit.  In  this  case 
the  tenants  need  not  show  by  whose  gift  the  de- 
mandants obtained  their  title.  Thelo.  Dig.  1.  11,  c.  27, 
^  2.  The  ground  of  the  distinction  manifestly  is,  that 
the  title  of  the  demandants  is  not  presumed  to  be  in 
the  knowledge  of  the  tenants,    ^pp.  JVd.  62. 

4  Sole,  or  EirTiRE-TEiruRE  is  the  proper  plea,  where 
the  writ  is  against  two  or  more,  and  only  one  of  them 
is  tenant  of  the  freehold.  By  the  ancient  practice,  he 
who  pleaded  sole-tenure  was  obliged  to  plead  over  to 
the  action,  or  vouch.  But  the  demandant,  instead  of  re^^ 
plying  to  the  plea  in  bar,  or  to  the  voucher,  was  requir* 
ed  to  maintain  his  writy  by  replying  that  the  tenants  held 
joindy,  in  manner  and  form  as  he  in  his  writ  had  alleged. 
[Com.  Dig.  Abatement  (F.  13.)] 

K  one  only  of  the  tenants  takes  the  entire-tenure,  and 
the  other  makes  default,  pleads  non-tenurey  or  says  noth- 
ing, the  demandant  may  answer  the  bar,  without  main- 
taining his  writ  .^.  J\ro.  63,  54 ;  Rast.  276,  b ;  and 
see  Booth,  33.  If  two  are  sued,  and  one  pleads  non-^ 
tenure^  and  the  other  takes  the  entire-tenurey  and  pleads 
over  in  bar,  the  writ  shall  abate,  only  against  him  who 
pleads  non^tenure.    &. 
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5.  ScTERAL-TsmuRE  IS  much  like  sole-tenure.  It 
Biay  be  pleaded  where  severai  persons,  holding  disHnci 
jmrcek  of  the  land  by  sl^eral  titles^  al*e  sued  jaintif 
for  the  whole.  [  Com.  Dig.  Abatement^  (F.  12.) 
1  Grunl  R  30,  Fosdick  y&  Goading  fy  oL]  In  [213] 
this  case  each  of  the  tenants  may  poiht  out  the 
distinct  parcel  which  he  holds,  and  aver  that  he  holds 
suth  a  part  of  the  tdhements  in  severalty  ;  denying  that 
the  other  tenants  had  any  thing  therein^  oh  the  day  of 
suing  forth  the  writ^  or  ever  after;  J^.  JVb.  55 ;  Rctat 
395,  at 

In  this  case,  as  m  the  preceding,  the  tenant  was 
required,  according  to  the  old  precedents,  to  piead  ovet. 
in  bar  of  the  action,  or  to  vouch.  But  the  demandant^ 
(Instead  of  replying  to  the  bar  or  voucher,  or  taking 
issue,  where  the  general  issue  was  pleaded  over  in  bar,) 
was  obliged  by  the  replication  to  maintain  his  writ  jippi 
JVb.  56;  Thelo,  Dig.  lib.  11^  c.  81^  ^  20;  Bro.  Sevi  Tern 
pli  4,  17)  19. 

I^  upon  pleading  this  plea,  the  writ  abates*,  it  is  not  ui 
part^  as  in  the  former  case,  but /or  the  whole.  Booths  34; 
But  where  the  writ  is  against  tu)Oj  wlA  one  of  them  pleads 
several-tenure  zs  to  one  parcel,  and  thd  other  makes 
default^  or  gives  ho  ianswer,  it  seems  the  writ  shall  only 
abate  for  the  part  set  forth  in  thb  plea^  Theh.  Digi  fib; 
ll,c,3L§  16,21. 

Where  the  writ  is  sigsdhst  husband  and  wife,  it  is  said 
the  husband  cannot  plead  as  to  part^  that  he  holds  iii  his- 
own  right,  and  as  to  the  residue^  in  right  of  his  wife. 
JWd.Ub.  ll,c.31>^  12; 

6.    The  plea  of  disclaimer  may  also  be    [214] 
pleaded  to  the  writ^  though  it  is  not  strictly  in  form 
a  plea  in  abatement ;  because,  like  the  plea  of  non-tenure^ 
it  does  not  give  the  demandant  a  better  i^rit;    But  in 

fl4 
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our  practice  it  may  be  pleaded  either  to  the  writ,  or  to 
the  action*  at  the  election  of  the  tenant.  J^.  JVo.  53 ; 
8ee  13  Mass,  R.  439,  Prescott  vs»  Hutchinson.  [Stat^ 
1828.  ch.  137.  ^  4.] 

7.  To  a  writ  of  Entry  in  the  p£R,  the  fek  and  gi7i^ 
and  the  post,  the  tenant  may  plead  in  abatement,  that 
he  did  not  enter  hy  or  after  the  person  aliped  in  the 
vriL  Jlpp.  J\ro.  57;  see  Host  249,  a;  Boatlh  179; 
\Jacks.  IL  A.  122.]  [Therefore  in  a  writ  of  entry  count* 
ing  on  a  disseisin  by  the  ienant^  it  was  held  that  if  he 
would  object  that  the  disseisin  was  by  his  grantor^ 
under  whose  deed  he  entered,  the  excepticm  should  be 
taken  by  a  plea  in  abatement  4  QreenL  20  Porter  vs. 
Chle.  But  see  Mass.  Stat.  1828,  ch.  137,  ^  4,  at  the 
end  of  this  section.    Jacks.  R.  A.  11 4.] 

8.  Where  the  writ  supposes  a  seisin  by  a  differei^U 
ancestOTy  from  the  one  who  was  in  fact  seised,  this,  it  ia 
said,  may  be  pleaded  in  abatement.  As  where  the 
seisin  of  the  demandant's  father  is  alleged,  instead  of 
that  of  his  grandfather^  who  was  the  last  ancestor  seised, 
and  upon  whose  seisin  the  demandant  should  have 
counted.  Thelo.  Dig.  1.  10,  c  27,  §  2;  Fia  Ent.  G.  7. 
pi.  5;  Jacks.  R.  A.  112. 

But  there  seems  to  be  little  or  no  inducement  to  take 
this  exception  by  a  plea  in  abatemeilt ;  smce  the  tenant 
may,  if  he  please,  avail  himself  of  it  upon  the  trial, 
under  the  general  issue.  For  if  the  demandant  fails  to 
jHX)ve  the  seisin  alleged  in  his  count,  he  must  be  non* 

suited,  or  have  a  verdict  against  him. 
[215]       Nearly  the  same  remark  may  be  applied  to 

the  pleading  J^Ton-tenure  or  a  Disclaimer  in 
abatement  For  although  this  exception  cannot,  like 
the  preceding,  be  taken  at  the  trial,  under  the  general 


«CT.  Xrill.]  WRITS  OF  EKTHY.  187 

issue ;  stfll  the  tenant  .may,  in  our  practice,  have  the 
same  advantage,  by  pleading  these  pleas  in  hoTy  that  he 
would  by  pleading  them  in  abatement. 

[By  a  late  statute,  (Mass.  stat.  1828,  ch.  137,  ^  4.) 
^  all  pleas  which,  by  the  common  law,  were  pleadable  to 
tfie  writ,  or  to  the  action  of  the  writ,  and  which  show 
that  the  action  is  misconceived,  may  be  pleaded  in  ^>ar, 
as  well  as  in  abatement  I  but  if  the  tenant  prevails  in 
any  such  plea  m  bar,  he  shall  recover  costs  only  from 
the  time  when  the  plea  is  filed.  And  the  court  may 
allow  amendments  of  all  such  mistakes,  when  the  jus- 
tice of  the  case  shall  appear  to  them  to  require  it,  and 
on  such  terms  as  they  shall  think  fit ;  provided  that  such 
amendments  shall  not  materially  change  the  nature  of 
the  action,  nor  substitute  a  new  cause  of  action.  And 
on  all  pleas  of  nan-tenuref  disclaimer^  several-tenancy^ 
and  sole-tenanctfy  no  costs  shall  be  aUowed  to  the  party 
pleading  tiie  same,  but  such  as  shall  accrue  after  the 
filing  of  the  plea.] 

Sect*  XVIII.  Besides  the  preceding  pleas  in  abate- 
ment, which  refer  to  some  original  defect  in  the  form  of 
the  writ,  or  the  situation  of  the  parties,  (and  to  which 
several  others,  now  nearly,  if  not  quite  obsolete,  might 
Kave  been  added,)  we  must  also  notice  a  few  instances, 
in  which  the  writ  is  liable  to  abate,  by  some  occurrence 
which  happens  c^er  the  commencement  of  the  suit. 
These  matters  must,  of  course,  be  pleaded  puis  dar- 
R£ix  coNTiKUAircE ;  and  in  several  cases  the  party 
may  wholly  lose  the  benefit  of  these  exceptions,  by 
omitting  to  plead  them  as  early  as  possible. 

1.  The  first  we  shall  mention  is  the  plea  that  the  de- 
mandant has  entered  upon  the  lands  in  question,  and 
disseised  the  tenant  This,  it  seems,  will  abate  the 
writ,  notwithstanding  the  demandant  may  have  after- 
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wards  oonveyed  the  lands  to  another  person.  And 
where  the  entry  is  into  a  part  onhf  of  the  lands  in  quesn 
tion,  the  writ  shall  abate  for  the  whole,  App.  JVb.  59  j 
Thdo.  Dig.  L  12,  c,  21,  §  8 ;  Vin.  EsUrt^  G.  7.  pi.  3,  7, 

2Q  ;  [See  Jdcks.  R  A.  165,] 
[216]  The  tanapt  may  also  plead  the  entry  of  the 
.  demandant,  in  abatement,  in  a  different  fcHrm,  aa 
it  seems,  by  alleging  that  since  the  last  continuance, 
the  demwd^t  disseised  the  tenant,  and  is  now  tenant 
Umeelf.  Theh.  Dig,  \.  12,  c.  21,  ^  U.  It  should  be 
here  remarked,  that  an  entry  uohich  toill  abate  a  writ 
must  be  w  entry  far  the  purpose  of  taking  possession, 
and  not  merely  a  casu9l  going  upon  the  laad.  Plawd. 
92 ;  1  Bvlst,  9)  The  Earl  of  l^ewsbunfs  case.  But 
an  entry  c^er  verdicty  though  before  judgment,  does 
not  abate  the  w^t.  Com,  D*  Abatementy  if.  48;  2 
Brownl,  931,  296, 

2.  Formerly,  if  the  demandant,  or  where  the  suit  wasi 
brought  by  several,  one  of  the  demandants,  bemg  a /erne 
sole,  had  married  pending  the  writ,  it  might  be  pleaded 
in  abatement,  puis  darrein  continuance.  1 0  Mass.  R. 
179,  O^mard  vs,  Prop,  of  Kennebeck  Pwrchase;  OUb. 
ffist.  C,  P.  254 ;  jjpp.  JVo.  01.  But  if  the  tenant  omit^ 
ted  to  take  the  exception  at  the  first  term  after  the  mart 
rtage  had  taken  place,  it  seems  that  omission  would  have 
been  a  waiver  of  it,  and  he  could  uQt  plead  it  after-t 
wards. 

[But  now,  by  the  slot.  1826,  ch.  70,  it  is  provided,  that 
the  wrrjt  shall  not  abate  by  the  marriage  of  a  feme  sole 
demandant;  and  by  a  subsequent  statute,  1828,  ch.  120, 
it  is  further  provided,  that  on  the  marriage  of  a  feme  sole, 
^fter  the  service  of  any  writ  or  process  in  law,  in  which 
^^  shall  be  plaintiff,  demandant,  complainant  or  peti^. 
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doner,  the  husbftndi  on  motion,  may  become  a  party  in 
the  prosecution  thereof,  and  the  same  shall  not  abate 
by  reason  of  such  marriage.] 

3.  The  tenant  might  also  plead  in  abatement  the 
death  of  one  of  several  demandants,  pending  the  writ 
Bro.  Brief,  295 ;  Conu  D.  Abatement,  H.  36.  In  this 
case  the  writ  was  ipso  facta  abated,  and  not  merely 
abatable^  as  in  the  preceding  case ;  this  plea, 
therefore,  might  be  pleaded  at  any  subsequent  [217] 
term,  and  was  not  restricted  to  the  first  term 
9&et  the  death  of  the  party.  The  conclusion  of  this 
plea  should  not  be  by  praying  judgment  of  the  writ,  et 
quod  breve  cassetur ;  but  it  should  pray  judgment,  si 
Curia  uUerius  velit  procederCf  Com.  D.  Abatementy  H. 
33 ;  jipp.  62.  It  i;3  not  usual  in  our  practice  to  plead  in 
abatement  i^  ca^s  of  this  kind.  The  common  course 
is  to  dismiss  the  actiou  upon  the  suggestion  of  the  death 
of  a  demandant ;  the  teaant  in  such  case  not  being 
entitled  to  costs.     1 1  Mms.  R^  56,  Cutts  vs.  HasHns. 

[But  in  a  writ  of  Entry  by  husband  and  wife,  in  right 
qf  the  wifsj  the  court  refused  to  dispiisa  the  action,  upon 
the  suggestion,  by  the  tenants,  of  the  death  of  the  hus- 
band puis  darrein  continuance^  Brom^  fy  usp.  Sc  aL  vs* 
Irth^ts  of  J^orlboroughy  S.  J.  Court,  Middlesex,  Oct.  T. 
1825.  The  law  of  Massachusetts  is  now  qhanged  by  stat. 
1886,  ch.  70,  ^  1,  which  declares  that  suits  for  the  recove- 
ry of  lands,  &c,  shaU  not  be  abate4  by  the  death,  or  other 
disability  of  the  demapdant ;  but  if  a  sole  demandant 
die,  or  be  disstbled  to  prosecute  the  suit,  the  heir  or 
person  who  would,  in  case  the  action  were  abated,  be 
entided  to  commence  the  like  aetioq,  either  alone,  or 
jointly  with  the  former  demandant,  may,  on  motion,  be 
pennitted  to  prosecute  the  suit  accordingly.  And  if 
one  or  more  of  several  demandants  die,  or  be  disabled 
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as  aforesaid,  the  heir  or  other  person  interested  as  afore* 
said,  may,  on  motion,  be  permitted  to  prosecute  the  suit 
jointly  with  the  other  demandants ;  and  if,  in  the  latter 
case,  there  shall  be  no  motion  to  be  admitted  as  afore- 
said, at  the  term  next  after  the  happening  of  such  death 
or  disability,  or  within  such  further  time  as  the  court 
shall  order,  then  the  other  demandant  or  demandants 
shall  be  allowed  to  prosecute  the  suit  for  so  much,  or 
such  part  of  the  premises,  as  may  then  belong  to  them. 
And  the  heir  or  other  person,  so  permitted  to  prose- 
cute, shall  be  entitled  and  subject  to  costs,  as  if  they 
had  been  original  parties  to  such  suit. 

As  the  heir  or  other  person  interested  can  be  admit- 
ted to  prosecute,  only  when  he  would  have  been  en- 
titled to  commence  the  Kke  action  himself;  it  seems  to 
follow,  that  where  the  action  is  a  writ  of  entry  by  ten- 
ant in  tail,  or  tenant  for  life,  or  a  disseisin  to  himself, 
neither  the  heir  in  tail,  nor  the  remainder-man  or  rever- 
sioner, can  be  admitted  to  prosecute,  because  their  rem- 
edy would  be  by  a  Afferent  action.'] 

To  all  these  pleas  in  abatement,  if  the  demandant 
does  not  demur,  he  is  generaDy  obliged  to  reply  in  such 
a  manner  as  to  maintain  his  writ :  since,  with  the  ex- 
ception of  the  case  already  mentioned,  of  the  replica- 
tion to  a  plea  of  non-tenure^  **  that  the  tenant  fraudu- 
lently made  a  feoffment,  and  continued  to  take  the 
profits,**  there  is  perhaps  scarcely  any  case,  in  which 
either  of  the  pleas  in  abatement  that  have  been  men- 
tioned, could  be  avoided  by  the  replication. 

It  is  remarked  by  Serjeant  WilHams  in  his  notes  on 

SaunderSy  (2  Satmd.  44,  n.  4,)  that  a  plea  of  non-tenure, 

though  it  prays  judgment  of  the  writ,  is  not  strictly  a 

plea  in  abatement :  for,  instead  of  ^vmg  the  de- 

[218]  mandant  a  better  writ,  it  shows  that  the  tenant 
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is  not  liable  to  the  action  in  any  sbape.  This  re- 
mark applies  with  great  force  to  the  general  pka  of 
non-tenure :  but  the  special  pka  of  non-tenure  is,  in 
form,  strictly  a  plea  in  abatement.  It  expressly  informs 
the  demandant,  against  whom  his  action  should  be 
brought  It  seemb,  however,  according  to  the  case  of 
Keith  vs.  Swari^  (11  Ma^s.  R.  216,)  that  in  a  writ  of 
entry,  brought  to  foreclose  a  mortgage,  such  a  plea  in 
abatement  would  be  disallowed.  The  reason  assigned 
is,  that  it  is  a  proceeding  founded  upon  statute,  and 
does  not  decide  the  right  to  the  freehold.  And  any 
person  m  possession  of  the  mortgaged  premises  is  liable 
to  the  action  of  the  mortgagee,  unless. he  claims  by  title 
paramount  to  that  of  the  mortgagor. 

Pkas  in  abatement  to  real  actions  are  not  common 
in  our  practice ;  partly,  perhaps,  on  account  of  their 
being  discountenanced  by  the  courts ;  but  chiefly  be- 
cause such  pleas  were  required  by  the  statute  of  1 782^ 
c.  1 1,  ^  6,  to  be  filed  in  the  Common  PleaSy  before  the 
jury  was  impannelled.  And  besides,  the  two  pleas  in 
abatement  which  were  formerly  in  most  common  use, 
JVbn-tenure  and  Disclaimerj  may  now  be  pleaded  in 
bar.  14  Mass.  R.  240,  Otis  vs.  Warren;  13  Mass.  R. 
439,  Prescott  vs.  Hutchinson.  [It  may  be  added,  that 
the  late  statute,  1828,  ch.  137,  which  aUows  all  pleas 
that  "  by  the  common  km  were  pleadable  to  the  writ,  or 
to  the  action  of  the  writ,  or  which  show  that  the  action 
is  misconceived/'  to  be  pleaded  in  boTj  as  well  as  in 
abatement,  will  still  further  diminish  the  occasion  for 
these  proceedings.]  It  is  proper  to  observe,  that 
the  provision  of  the  statute,  respecting  the  filing  [219] 
of  pleas  in  abatement,  was  confined  to  actions 
originally  entered  in  the  Court  of  Common  Pkas^  and 
did  not  extend  to  actions  in  the  Supreme  Judicial  Court ; 
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but  a  plea  in  abatement  in  that  court  might  always  have 
been  filed  at  any  time  before  imparlance.    9  Mass,  lit 
217,  Campbell  vs.  Stiles.    By  the  statute  of  181 1,  c.  S3» 
the  county  courts  of  Common  Pleas  were  succeeded  by 
die  Circuil  Courts  of  Common  Pleas  ;  and  these  agam,  ill 
their  tum^  by  the  present  court  of   Common  Pleas,  by 
the  statute  of  1820,  c«  79.    No  particular  direction  re^ 
specting  the  filing  of  pleas  in  abatement  is  contamed  in 
either  of  the  two  last  mentioned  statutes ;  but  they  both 
give  the  respective  courts  a  general  authority  to  make 
such  rules  for  the  filing  of  pleas  in  abatement  and  de^ 
murrers  to  declarations,  as  might  be  thought  proper.    It 
seems,  therefore,  that  the  provisions  of  the  statute  c^ 
1782,  were  repealed  by  that  of  1811;  and  consequent-* 
ly,  that  the  tune  for  the  filing  of  pleas  in  abatement  in 
the  Common  Pleas,  (until  the  court  shall  establish  a  dif- 
ferent rule,)  is  the  same  as  in  the  Supreme  Judicial 
Court ;  that  is,  at  any  time  before  a  general  imparUmee^ 
[It  is  now  provided  by  rule  36,  that  pleas  in  abate-' 
ment  and  demurrers  to  declarations  may  be  filed,  at  any 
time  during  the  first  four  days  of  the  return  term,  and 
not  afterward.    But  where  an  action  was  continued  at 
the  return  term,  pursuant  to  the  stat  1797,  ch.  50,  §  3y 
on  the  suggestion  of  the  defendant's  absence  from  tha 
commonwealth ;  and  on  the  first  day  of  the  next  term^ 
the  defendant  appeared^  and  offered  a  plea  in  abatement^ 
which  was  rejected  by  the  Court  of  Common  Pleas,  on 
the  ground  that  it  was  not  filed  according  to  the  rule, — ' 
it  was  held  by  the  Supreme  Court  that  the  rule  was  not 
applicable  to  the  case,  and  that  the  plea  ought  to  have 
been  received.     4  Pick.  R.  89,  Rathbone  vSi  Rathbone* 
Jbid  see  3  Pick.  R.  512,  Thompson  vs.  Hatdul 

Sect.  XIX.    Pjucas  ik  bar  are  much  less  numer-' 
ow  in  real  than  in  personal  actions*    In  writs  of  Entry^ 


^ere  are  but  tew  special  pleas  whitk  teqiiife  ^S80] 
{)articular  notice ;  because  a  lai^e  prop(Htion  of 
jfae  trials  in  tiiis  aetioti  are  bad  under  the  general  iswe^ 
von  ptsscisiviT*  TIhs  idea  is  Hfeariy  the  samd  in  all 
writs  of  £ntry«  iThe  ohljr  difference  Is^  that  in  writs  of 
Entry  in  the  Quibus^  the  tenant  jpleads  that  Ae  did  not 
diflsdse  the  deinandant  (or  Ma  anceatorj  and  in  the 
other  writs  he  denies  the  disseisin  b)r  the  person  nained 
as  disseisor  in  the  coiihtt    4^«  JVb,  03,  64^  6^* 

2.  NoN-T£irirs£i  it  has  been  already  stated^  (JM<^ 
jp,  180|)  may  be  pleaded  in  bair%  as  well  as  hi  abate« 
ment;  though  «the  contrary  dootrine  formeriy  preva&edi 
14  JUoss*  R.  239»  Otis  vs.  W(»nreni  ll  Mms*  R  216^ 
Keith  vs.  Swdn ;  \5  Pick*  A  238>  Deto^  ts»  BroimJl 
'The  form  df  this  plea^  when  pleaded  in  Ihxt,  is  <^  course 
diffisrentfrom  that  adopted  in  pleading  in  abiatementf 
iNDth  in  the  oommehcement  and  conclusion^  It  should 
b^ini  like  other  pleas  in  bar,  with  actianeHn  nan^  fye$ 
instead  of  reddere  no7i  potest ;  and  the  conclUsi<xi  should 
pray  judgment  si  ao<to»  as  b  other  cases^  and  not  jtidg- 
tnent  of  the  wrk*  ^pp.  JVb.  66.  This  plea  jnay  b# 
jpleaded  to  the  whole,  or  to  any  part  of  the  demanded 
premises*  And  the  only  replication,  it  seemsi  which  can 
be  made  to  Lt^  is  by  taking  bsue  upon  the  non^-tenuriQ 
alleged  in  the  plea«    Jpp.  Jfo.  67« 

3.  li'he  plea  of  j>iscLaim£r^  like  non^tenure,  [921] 
Is  very  concise,  and,  Mke  that  plea,  may  beplead«> 

ed  in  bar^  as  to  the  whole,  or  any  part  of  the  tenements 
demanded^  13  Mass*  R.  439^  Presoott  vs«  liUchinsem 
When  the  tenant  clahns  title  to  a  part,  and  not  to  the 
whole,  he  generally  pleads  non  disseisivit,  or  Mn-tevmre^ 
as  to  that  part,  and  disclaims  as  to  the  residue^  Jlpfk 
Jfo.  68*  And  where  he  pleads  in  this  manner,  it  seem^ 
the  demandant  may  join  Uie  general  i^sile,  and  repl(f  t0 
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ikB  disclamer^  or  not,  at  his  pleasure.    If  he  replies,  it 
is  only  by  taking  issue  on  the  disclaimer. 

By  the  statute  of  1 795,  ch.  75,  ^  2,  before  mention- 
ed, (Ante^  p.  176,)  it  is  provided,  that  when  any  person 
or  persons  shall  be  sued  in  a  real  action  for  any  lands, 
tenements,  or  hereditaments,  they  shall  be  holden  to 
answer  for  so  much,  or  such  part  of  the  premises  de- 
manded, as  they  then  hold,  or  are  in  possesion  ol^ 
which  they  shall  distinguish  and  set  forth  by  their  ples^ 
and  disclaim  in  the  rest.  And  if  any  of  them  disclaims 
in  the  whole,  and  the  demandant  cannot  prove  the  ten** 
ant's  possession  of  the  premises,  or  any  part  thereof,  he 

shall  recover  his  costs. 
[222]  In  this  case  the  statute  seems  to  require  a  gen- 
eral replication  that  the  tenant  did  claim  and 
hold,  much  in  the  same  form  as  the  replication  to  a  gen- 
eral plea  of  non-tenure.  Jlpp.  JVb.  69 ;  14  Mass.  R. 
241^  Otis  vs.  Warren;  [and  see  5  Greenl.  413,  Par^ 
vs.  Macomber.li 

The  propriety  of  admitting  this  plea  to  be  pleaded  m 
bar  J  may  well  be  questioned.  It  was  introduced  when 
the  ancient  practice  in  relation  to  real  actions  was  less 
understood  and  attended  to,  than  it  has  been  in  later 
times.  But  the  adoption  of  this  form  of  pleading  has 
given  rise  to  some  statutory  provisions^  which  seem  now 
to  render  its  continuance  necessary;  and  no  incon- 
venience appears  to  have  resulted  from  the  anomaly. 

M  common  law,  such  a  disclaimer  was  never  consid- 
jered  a  bar  to  the  action.  So  far  from  showing  that  the 
demandant  had  no  right  to  the  demanded  premises,  it 
was  an  acknowledgment  of  his  tide.  It  operated,  in 
some  respects,  as  a  release  by  the  tenant.  If  two  ten- 
ants were  jointly  sued,  a  disclaimer  by  one  of  them  gen- 
erally vested  the  whole  in  the  other  co-tenant.     If  one 
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mify  was  sued,  sgid  disclaimed,  whatev^  estate  he  had 
was  in  effect  passed  to,  and  vested  in  the  demandant 
He  therefore  might  immediately  enter,  and  would  be- 
come seised  according  to  the  title  set  forth  in  his  writ : 
and  the  tenant  would  be  afterwards  estopped 
from  disputing  that  tide.  A  dUclamery  instead  [283]. 
of  being  a  pka  to  the  action,  resembled  so  far  a 
release,  or  ccmvey ance  of  the  >  land,  that,  in  general  no 
person  could  disclaim,  who  was  incapable  of  conveyii^; 
the  land.  An  infant  could  not  disclaim  ;  nor  a  hmband 
who  held  only  in  right  of  his  wife.  So  an  abbot,  bishop, 
dean,  or  other  like  sok  corporation,  could  not  disclakn 
to  the  jM^judice  of  the  convent  or  church. 

But  as  a  disclaimer  was  never,  at  common  law, 
pleaded  in  bar  of  the  action ;  so  neither  was  it,  strictly 
speaking,  a  plea  in  abatement  It  did  not  give  the  de- 
mandant a  better  writ.  It  contained  no  prayer  for  judg^ 
ment  of  any  kind.  It  was  not  concluded  with  a  verifi-- 
cation,  because  it  contained  no  traversable  fact  It  was, 
in  effect,  an  offer  by  the  tenant  to  yield  to  the  claim  of 
the  demandant,  and  to  aimt  his  title  to  the  land.  This, 
in  many  cases,  gave  to  the  demandant  all  the  benefit  of 
a  judgment  in  his  favour :  and  he  therefore  suffered  no 
loss  by  having  his  writ  abated,  or  by  having  the  action 
stopped  at  that  point. 

By  the  common  law,  no  costs  were  recovered  in  any 
suit :  and  unless  the  demandant  had  a  claim  for  damages, 
he  had  nothing  further  to  demand  of  the  adverse  party. 
The  consequence  was,  that  in  those  real  actions,  in 
which  no  damages  were  recoverable,  the  demandant 
could  make  no  repUcatian  whatever  to  a  dis- 
claimer ;  and  when  it  was  made  by  a  sole-tenant,  [224] 
it  instantly  put  an  end  to  the  suit  But  when 
the  demandant  was  entitled  to  damages,  as  he  was  in 
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Bcme  real  actions,  he  might  avoid  the  effect  of  the  diB^ 
elaimer,  by  replying  that  the  adverse  party  tvas  tenant 
of  the  freehold* 

By  our  laicsy  no  damages  are  recoverable  in  any  rea) 
iBK^tion.  But  00  the  other  hand,  the  costs  are  ccmsidered 
As  a  distinct  subject  of  every  judgment ;  and  they  are^ 
by  our  statute,  to  be  awarded  to  the  party  prevailkig)  ii^ 
HU  civil  actions,  Th^re  is^  therefore,  notwithstanding 
the  disolaimeri  a  judgment  to  be  entered  for  costSt 
for  the  party  who  shall  appear  to  have  prevailed  in  the 
suit.  The  action  cannot  be  stopped,  withoiit  ent^iag 
4  judgment,  although  the  disclaimer  be  admitted  by  Oim 
demandant.  If  the  tenant  never  had  possession  ci  the 
land,  aud  is  willing  to  relinquish  aU  claim  to  it,  he  cer-« 
taix^y  ought  not  to  pay  costs.  He  shows  that  the  ac-» 
tion  ought  never  to  have  been  brought,  aiid  that  it  can^ 
not  be  maintained  against  him.  The  case  is  anak^ous 
to  an  action  of  Repkmn^  brought  against  one  who  nevei* 
had  the  goods  in  question^  In  such  a  case  non  upit  is 
a  i^ea  in  bar ;  although  it  admits  the  plaintiff's  title  to 
the  goods.  On  the  other  hand,  the  demandant  shoui4 
not,  m  consequence  of  a  disclaimer^  be  held  to  pay' 
costs,  if  his  action  was  rightly  oommenced  agamst  ^ 

party  liable  to  his  suit.  Our  legislature  accord«» 
[^5]  ingly,  in  the  statute  of  1795,  c*  76,  having  allow** 

ed  a  disclaimer  in  a)l  real  actions,  provides  the 
same  replication  for  the  demandant,  undoubted^  for  <Ae 
purpose  of  gimng  km  eosts,  which  the  common  law 
provided  for  him,  when  he  was  entitled  to  damages^  13 
Ma89.  Rf  439,  Preacott  vs.  HutcMnson. 

[The  abuses  and  h^dshipa  whidi  have  sometimei 
arisen  under  the  operation  of  this  statutory  diis^omer^ 
and  other  cases  of  denial  of  the  tenure  alleged,  bavci 
led  the  legislature  again  to  mteipose^  9nd  provide  by 
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jitat  1^58,  ch*  137,  ^  4,  that  on  all  pleas  of  non-tenure, 
ifisclaimer,  several-tenancy,  and  sole-tenancy,  no  costs 
Khali  be  allowed  to  the  party  pleading  the  same,  but 
/»uch  as  shall  accrue  after  the  filing  of  the  plea.] 

Where  there  is  a  plea  of  Tum-tenure  and  disclaimer^ 
iuad  an  issue  to  the  country,  which  is  found  for  the  ten- 
fiQt,  or  if  there  is  no  finding  upon  such  issue,  it  seems 
the  demandant  wiD  not  be  entitled  to  judgment.  10 
•Afo«s.  R.  64,  Porter  vs.  Rummery.  For  although  this 
defence,  if  maintained  by  the  tenant,  does  not  disprove 
the  demandant's  tide  to  the  land  in  question ;  yet  it 
may  be  considered,  between  him  and  the  tenant,  as  a 
bar  to  the  action ;  because  it  shows  that  he  had  no 
right  to  mamtain  an  action,  in  anyfomij  against  the  ten- 
lint.  [And  where  to  a  plea  of  disclaimer,  in  a  writ  of 
Entry,  the  demandant  replied,  that  at  the  time  of  the 
purchase  of  the  writ,  tiie  tenant  claimed  to  have  title 
by  virtue  of  a  deed  from  a  collector  of  taxes ;  upon 
special  demurrer,  (because  it  was  not  alleged  that  the 
tenant  ever  had  possession^)  it  was  adjudged,  that  the 
replication  was  bad ;  and  costs  were  awarded  to  the 
tenant    6  Pick  R.  5,  Favour  vs.  Sargenf] 

It  may  be  proper  to  add,  that  in  all  cases,  the  judg- 
ment has  relation  to  the  plea^  and  its  effect  upon  the 
rights  of  the  parties  depends  upon  the  nature  of  the 
plea.  Therefore,  if  the  tenant  should  have  judgment 
open  a  disclaimer^  pleaded  in  bar,  the  right  of  the  de- 
mandant to  the  land  would  not  be  barred  by  such  judg- 
ment, Because  the  record  would  show  that  the  tenant 
^tdmitted  the  demandant's  tide  by  the  disclaimer ;  and 
]ie  would  be  estopped  to  deny  it  afterwards.  1 3  Mass. 
/L  44S,  Prescott  vd.  Hutchinson. 

Sect.  XX.  Besides  the  general  pleas  already  [226] 
fl^entioned,  the  tenant  may  plead  in  bar  a  cqv^ 
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vfiTAKGE  by  the  demandant  to  a  third  person,  under 
whom  the  tenant  does  not  claim.  [1  GreenL  It  27 1 ^ 
Propria  of  Shapkigh  vs.  Pillsbury.']  For  although  the 
tenant  may  have  no  tide ;  still,  if  the  demandant  has  no 
right  to  recover,  he  cannot  be  permitted  to  draw  into 
question  the  seisin  of  the  tenant,  whether  he  acquired 
it  by  right  or  by  wrong.  6  Mass.  R.  419,  Wolcot  vs* 
Knight;  i&.  240,  241,  Oonld  vs.  Jfewmcca;  5  Johns. 
489,  Williams  vs.  Jackson;  [5  GreenL  15,  Howard  vs. 
Chadboume  ;  and  see  •>%>.  JVb.  70.]  But  such  a  deed 
cannot  be  given  in  evidence,  under  the  general  issue ; 
at  least  for  any  other  purpose  than  that  of  rebutting  the 
evidence,  which  has  been  given  of  the  demandant's 
seisin.     ^See  2  JV*.  Hamp.  R.  526,  Bailey  vs.  March."] 

And  when  this  plea  is  pleaded  in  bar,  the  demandant 
may  reply  in  such  a  manner  as  to  show,  that  though 
such  a  deed  was  executed,  nothing  in  fact  passed  by 
the  deed ;  either  because  the  demandant  was  disseised 
before  the  execution  of  it,  or  that  the  deed,  for  some 
other  reason,  did  not  take  effect  Such  a  replication^ 
therefore,  if  true,  would  effectually  avoid  the  j^ea. 

[It  is  also  competent  for  the  tenant  in  a  writ  of  entry, 
tinder  the  general  issue,  to  disprove  the  seisin  of  the  de* 
mandant,  as  alleged  in  his  writ,  by  showing  that  the  de- 
mandant's grantor  had  conveyed  the  title  to  another 
person,  previously  to  his  executing  the  deed  to  the  de- 
mandant ;  although  the  tenant  does  not  claim  tide  under 
such  prior  grantee.  5  GreenL  369,  Stanley  vs.  Perky. 
But  if  the  tenant,  after  action  brought,  purchase  from  a 
stranger  an  outstanding  title,  originally  derived  from  the 
demandant  himself,  such  newly  acquired  title  cannot  be 
pleaded  in  bar  of  the  action ;  though  it  might  have  been, 
if  purchased  direcdy  from  the  demandant  5  GremL 
1 78,  Parlin  vs.  HaynesJ] 


\ 
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'  [If  the  grantee  of  one  who  was  disseised,  at  the  time 
he  made  the  conveyance,  enter  upon  the  land,  he  is  a 
trespasser;  and  havmg  gained  possession  by  his  own 
tartiofis  actf  he  cannot  avail  himself  of  his  deed  to 
render  his  continuance  in  possession  lawful  1  QreenL 
238,  Hathome  vs.  HaynesJ] 

It  may  often  happen,  especially  in  the  unsetded  parts 
of  our  country,  where  the  boundaries  of  lands  are  not 
veil  ascertained,  that  the  owner  of  the  fee  may 
be  disseised,  without  having  any  knowledge  of  [227] 
the  disseisin.  And  he  may  execute  a  deed  of 
conveyance  to  a  purchaser,  equally  ignorant  of  the  fact. 
In  such  a  case  it  is  manifest  that  nothing  would  pass  by 
the  deed.  And  the  law  would  be  most  unreasonable, 
if  it  determined,  that  notwithstanding  the  supposed  pur-* 
chaser  cannot  maintain  his  action  against  the  disseisor^ 
(since  nothing  passed  by  the  deed,)  that  still  the  oumer 
should  be  barred  of  his  right  against  the  wrongdoer,  al'* 
though  he  had  conveyed  nothmg  by  the  instrument 
which  he  had  executed.  In  this  case  it  is  proper  to 
observe,  that  as  the  replication  alleges  new  matter,  it 
must  of  course  conclude  with  an  averment,  so  as  to  give 
the  tenant  an  opportunity  to  answer  it.  I  Saund.  103, 
n.  1 ;  Jpp.  JVb.  71. 

[Where  a  person,  who  has  been  notoriously  disseised, 
makes  a  conveyance,  purporting  to  grant  the  land  of 
which  he  has  been  disseised  to  another,  the  act  is  un- 
lawful and  void ;  the  title  or  right  still  remains  in  the 
grantor.  And  if  a  writ  of  Entry  is  brought  in  his  name, 
the  tenant  cannot  plead,  that  the  demandant,  after  the 
disseisin,  made  such  an  unlawful  conveyance,  and  that 
the  action  is  prosecuted  at  the  expense,  and  for  the  use 
of  the  grantee,  m  pursuance  of  an  unlawful  agreement 
between  him  and  the  grantor.    5  Pick.  R.  348,  Brinky 
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vis«  ff%iting*  And  if  to  aoticm  k  bixni^t  m  smh  a 
CBSBy  by  the  grantee  in  the  name  of  the  grantor^  wUhmU 
the  kwwkdge  of  the  grantor,  but  is  afterwards  prose- 
cuted fjbith  his  conaentf  the  court  will  not  order  a  non- 
suit of  the  demandants  7  Pick.  J2*  36,  Ckterb/  vs. 
fVhitneyJ] 

To  the  replication^  ^^that  nothing  passed  by  the 
deed,"  the  tenant  may  rejoin,  and  take  issue  upon  the 
fact  averred  by  the  demandant  If,  upon  the  trial  of 
such  an  issue,  a  verdict  is  found  for  the  demandant,  he 
shall  have  judgment  to  recover  the  land.  €  Mass.  IL 
420,  Wolcot  vs.  Knight. 

In  a  writ  of  Rights  where  the  issue  is  upon  the  taere 
right,  it  is  said  every  thing  but  a  collateral  warranty 
may  be  given  in  evidence.  3  Wils.  419,  Tyssen  v^^ 
Clark;  [3  Pet.  133,  Inglis  vs.  Trustees  of  the  Sailor's 
Snug  Harbour;  7  Cowen,  52,  Ten  Eyk  vs- 
[228]  fVaterberrji.]  It  seems,  therefore,  that  the  ten^ 
ant  in  that  action  may  be  permitted  to  give  evi'^ 
dence^  that  the  ancestor  of  the  demandant,  upon  whos0 
seisin  he  counted,  had  conveyed  the  land  in  question  ia 
his  lifetime*  Consequently  it  would  be  competent  to 
the  denumdant  to  show,  that  though  such  a  deed  w» 
executed  by  his  ancestor,  nothing  in  fact  passed  by  it  tg 
the  grantee.     1 4  Mass.  R  203,  Knox  vs.  Kellock. 

To  a  writ  of  Entry  in  the  post,  it  is  said  to  be  a  good 
plea,  that  the  tenant  was  seised,  imtil  the  demaxidanC 
disseised  him,  and  that  he  re-entered  upcm  the  demand-* 
dant.  Bootfi,  180.  But  it  does  not  seem  necessary  to 
pkad  this  defence  in  bar ;  at  least  where  the  tenant 
re-entered  upon  the  demandant  within  twenty  years 
after  the  disseisin.  There  are  several  other  pleas  which 
are  mentioned  in  the  books,  (Booth,  179 ;  Rast.  272,  b ; 
273,  a;  274,  a.  b;  275,  a ;  280,)  most  of  which  can  only 
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b9  pleaded,  i^ng  colour^  as  it  is  called*    Sut  they 
seem  to  be  neither  tiecessary  nor  itsefiil  In  our  practice^ 

Aecofding  to  the  course  of  proceeding  in  the  English 
courts,  where  the  demandant  in  a  real  action  counted 
Upon  the  seisin  of  his  ancestor^  the  tenant  might  plead 
in  bar  that  the  demandant  was  a  bastardy  and  not  heir. 
The  reason  for  pleading  that  fact  specially  in  those 
courts  is,  because  in  that  country  the  courts  of  [229] 
tOramon  law  cannot  try  the  question  of  bastardy  \ 
biit  are  obliged  to  issue  their  mandate  tt)  the  bishop,  to  as** 
certain  and  certify  that  fact*  [See  thefortn  of  the  writ  to 
the  bishop^  Rast.  1 05,  b^]  But  in  our  courts^  that  fact  may 
be  tried  by  the  jury,  like  any  other ;  and,  when  a  ques« 
tion  arises  tipoii  that  point,  the  demandant  must  prove 
ihat  he  is  heir^  as  an  indispensable  part  of  his  tide. 
Yet,  if  the  tenant  should  choose  to  take  the  exception  by 
la  special  plea^  such  a  plea  would  undoubtedly  be  good. 

[It  may  happen  that  although  the  demandant  had  a 
good  cause  of  action  at  the  commencement  bf  his  suit, 
hid  title  to  the  estate  may  afterwards  be  determined,  and 
his  right  of  action  defeated,  either  by  his  own  act,  or  by 
6ome  other  event  Iti  such  a  case,  the  act  or  event 
which  determines  his  right,  should  be  pleaded  in  baf 
t)f  the  jfkrther  maintenance  of  the  actioh^ 

Thiis  a  clergyman,  suing  m  right  of  hid  parish  W 
chiuxjhj  may,  after  the  commencement  of  the  suit,  re* 
cign,  or  be  dismissed  or  deprived  of  hid  officci  And  the 
resignationy  dismissal,  or  dqnivation  may  be  thus  plead-* 
ed  in  bar.    See  App,  71,  a.] 

Sect.  XXL  By  the  statute  for  tht  limitation  of 
Heal  actionSy  and  equitable  settlement  of  certain  claims 
arising  thereiny  (Mass.  Stat.  1807,  ch.  74,  ^  2.)  where 
the  tenant,  or  person  under  whom  he  claims,  has  had 
actud  possession  for  the  term  of  six  years  or  mqre^ 

26 
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before  the  commencement  of  the  action,  the  jury,  if  tl^y 
find  a  verdict  for  the  demandant,  shall,  (if  the  tenant 
request  the  same,)  also  inquire,  and  by  their  yerdict 
ascertain,  the  increased  value  of  the  premises,  by  virtue 
of  buildings  or  improvements  made  by  the  tenant,  or 
those  under  whom  he  may  claim.  And  if  the  demand- 
ant require  it,  they  shall  also  ascertain  what  would  have 
been  the  value  of  the  demanded  premises,  had  no  build- 
ings or  improvements  been  made  by  such  tenant,  or 
those  under  whom  he  may  claim. 
The  demandant  may,  at  the  same  term,  elect  to  re- 
ceive of  the  tenant  the  sum  that  the  jury  have 
[230]  found  the  tenements  would  have  been  worth, 
without  the  improvements.  And  by  a  subsequent 
statute,  (1809,  ch.  84,)  it  is  to  be  paid  to  the  demandant 
in  three  annual  mstalments,  with  interest  [See  3 
GreenL  377,  Knox  8f  al.  vs.  Lermond,  a$id  4  GreenL 
297,  Wintkrop  vs.  Ourtis.']  If  the  tenant  fails  to  pay, 
the  demandant  shall  have  his  writ  of  seisin.  But  if  the 
demandant  makes  no  such  election,  he  shall  not  have 
his  writ  of  seisin,  unless  he  shall  within  one  year  pay  the 
amount  of  the  betterments,  (as  it  is  called,)  with  interest 
to  the  time  of  payment.  And  by  a  still  later  statute, 
(1819,  ch.  144,)  the  benefit  of  this  provision  is  extended 
to  all  persons,  who  at  the  time  of  the  commencement 
of  the  suit  may  hold  by  virtue  of  a  possession  or  im- 
provement;  they,  or  those  under  whom  they  claim, 
having  had  actual  possession  for  six  years  or  more, 
before  the  commencement  of  such  action.* 


•  By  a  Stat,  of  Maine,  1821,  ch.  47,  §  4,  the  tenant  or  his 
attorney  may  offer  and  give  notice  in  open  Court,  at  what  sura  he 
is  willing  his  buildings  and  improvements,  and  at  what  sum  the 
demanded  premises,  (or  the  part  thereof  by  him  defended,)  without 
the  buildings  and  improvements  shall  be  estimated ;  which  shall  be 
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.  [A  tenant  in  common  who  has  ousted  his  co-tenant, 
is  entitled  to  have  a  moiety  of  the  increased  value  of  the 
premises,  by  means  of  liis  improvements,  ascertained 
by  the  jury.     1  QreenL  89,  Bracket  vs.  J^Tor cross.] 

In  order  to  avail  himself  of  the  benefit  of  the  statute, 
the  tenant  should  make  his  election  fjpon  the  record^  at 
liie  original  trial.  7  Mass*  R.  472,  Hart  vs.  Johnson. 
It  is  usually  subjoined  to  the  tenant's  plea  of  the  gen- 
eral issue.    Jlpp.  J\ro.  72. 

If  the  demandant  desires  the  mquiry  to  be  made  on 
his  part,  he  must  in  like  manner  put  it  upon  the  record, 
with  that  of  the  tenant    Jlpp.  JV*o.  73. 

[Where  the  tenant,  in  a  writ  of  Entry,  files  his  claim 
for  bMerments,  and  the  demandant  requires  that  the 
value  of  the  land  uoithout  the  improvements  should  be 
found,  it  is  not  necessaiy  to  frame  a  special  issue  on  the 
possession  of  the  tenant.  And  if  he  has  not  been'  in 
possession  six  years,  the  jury  may  find  that  £act,  which 
will  be  a  sufficient  reason  for  not  inquiring  into  the  value 
of  the  improvements.  6  Pick.  R.  172,  Poignard  vs. 
SmUh.] 

entered  on  the  record  of  the  Court.  And  if  the  demandant  con- 
sent to  the  same,  judgment  shall  he  entered,  as  upon  a  verdict,  for 
the  demandant,  estimating  the  value  at  the  like  sum.  But  if  the 
demandant  shall  not  accept  of  such  offer,  and  shall  proceed  in  the 
suit,  and  the  jury  shall  not  estimate  the  buildings  and  improvements 
below  the  tenet's  offer,  nor  increase  the  value  of  the  demanded 
premises  above  it,  the  tenant  shall  recover  costs  against  the  de- 
mandant, after  the  first  entering  the  notice  upon  record.  When 
this  offer  is  once  made,  it  cannot  be  withdrawn,  it  seems,  any  more 
than  any  other  admission  entered  of  record.  And  where  the  jury 
estimated  the  value  of  the  land  at  a  less  sum  than  the  tenant  had 
ofiered,  and  the  demandant  appealed  ;  it  was  held  that  the  proceed- 
ing below  being  nullified  by  the  appeal,  the  demandant  might  accept 
the  offer  in  the  court  appealed  to.  2  Greenl.  352,  Proprietors  of 
the  Kennebeck  Purchase  vs.  Davis, 


The  iateation  of  the  lagialature  maxufestly  was  to 
provide  for  those  settlers  upon  lands,  who  had  enteredl 
without  the  consent  or  knowledge  of  the  propri- 
[231]  etor.  And  it  cannot  be  so  construed,  a3  to  e:i« 
tend  to  thoset  who  have  entered  under  a  lawful 
contract,  by  the  performance  of  which  they  would  have 
been  entitled  to  a  conveyance  of  the  land,  or  to  dam* 
^IfOBi^  if  the  proprietor  had  re^ed  to  perform  the  cm-^ 
tract  on  his>part.  For  such  persons  cannot  be  said  to- 
hold  the  lands  by  virtue  of  a  possession  and  ingMrc^e-* 
tnent.     12  Mass^  R,  329,  Knox  vs.  Hook. 

But  where  a  person  in  possession  of  land,  tmdet  ^ 
written  conti^ct  with  the  proprietors,  for  the  pwchaae 
(tf  it  at  an  agreed  price,  (for  which  he  gave  his  promis-t 
8CM»y  note,  which  was  never  paid,)  afterwards  conveyed 
otf  his  right  in  the  land  to  a  stranger,  who  had  no  notice 
of  hts  contract  with  the  proprietors )  it  was  held  by  the 
Supreme  Court  of  Maine^  that  the  grantee,  after  more 
than  six  years'  possession,  was  entitled  to  the  increased 
value,  by  reason  of  his  own  improvements,  but  not  for 
those  made  by  his  grantor.  I  Greenl,  R.  348,  Prop^ 
of  Kennehech  Purchase  vs.  Kavenagh.  And  a  person 
holding  lands  under  a  tide  believed  by  him  to  be  good, 
but  which  was  in  fact  always  bad,  in  conseqqence  of 
which  he  has  been  evicted,  is  entided  to  the  benefit  of 
the  statute,  if  he  has  made  improvements  upon  the 
estate.  17  Mass,  R,  350,  JVewhall  vs.  Saddler;  [5 
Pick.  R.  140,  Healh  vs.  TVells  §•  a/.] 

[The  equitable  claims  of  a  tenant  under  the  betterment 
act,  are  not  affected  by  a  judgment  in  petidon  for  parti-^ 
tion,  even  though  he  ha?  appeared  as  a  respondent,  and 
pleaded  to  the  process.  6  Greenl  1 53,  Baylies  4*  ^t 
vs.  Bussey.  An  abandonment  of  the  premises  by  the 
demandant,  and  payment  by  the  tenant  of  the  93timftte4 
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value,  baa  the  effect  of  a  conveyance  to  the  tenant.     1 
GreenL  309,  Prop,  of  Kennebeck  Purchase  vs.  Davis,  ] 

S£OT.  XXII.  If  the  tenant  in  a  writ  of  En- 
try does  not  disclaim^  or  plead  non-tenure^  but  [232} 
goes  to  trial  upon  the  general  issue,  he  thereby 
admits  that  the  demandant  has  been  otisted  by  him^  and 
that  he  is  tenant  qf  the  freehold,  from  which  the  demand-^ 
ut  was  ousted.  And  this  rule  holds,  even  in  the  casa 
of  an  ouster  of  a  tenant  in  common  by  his  co-tenant ; 
(1  Pick.  A  318,  Stevens  fy  luv.  vs.  WinsMp  fy  wc.)  and 
the  action  of  a  trustee  against  the  cestui  que  trust. 
2  Pick.  i?.  510,  Russell  vs.  Leuns,  Neither  of  those 
fSacts  therefore  need  to  be  proved  at  the  trial  on  the  part 
of  the  demandant.  8  Cranch,  243,  Green  vs.  Liter  ;  6 
Mass.  R.  352,  Higbee  vs.  Rice  ;  [13  Mass.  R.  259, 443 } 
2  J\r.  Hawp.  R.  10,  Mills  vs.  Pierce.']  After  pleading 
the  general  issue,  the  tenant  shall  not  be  permitted  to 
give  evidence  that  he  claimed  to  be  in,  as  tenant  at  will 
only,  and  not  as  tenarit  of  the  freehold;  because  such 
evidence  would  be  repugnant  to  the  plea.  7  Mass.  /?, 
381,  Pray  vs.  Pierce.*  And  even  where  several  tenants,, 
claiming  by  distinct  titles,  are  joined  in  the  same  tmit^ 
and  they  neglect  to  take  the  exception,  by  pleading  in 
abatement,  (as  non-tenure,  several-tenure,  or  a  dischim-' 
erO  but  join  in  the  general  issue,  it  is  an  admission  that 
they  are  joint-tenants  of  the  whole.  And  if  the  jury 
find  for  the  demandant,  the  verdict  must  be  general,  that 

•  By  a  Stat,  of  Maine,  1826,  ch,  344,  the  plea  of  nul  disseisin  is 
no  longer  to  be  considered  an  admission  by  the  tenant,  that  he  is 
in  the  seisin  of  the  demanded  premises.  Consequently,  a  judgment 
for  the  tenant,  which  was,  as  between  him  and  the  demandant,  evi- 
dence of  title  to  the  land,  is  not  so  under  this  statute ;  since  the 
tenant  may  have  prevailed,  because  the  demandant  did  not  prove 
he  was  in  possession  of  the  land,  as  the  statute  requires.  See  5 
Qreenh  483,  Outt$  vs.  King, 
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the  tenants  disseised  him.     8  Granch^  250,  Green  vs. 
Liter. 

So  where  there  are  several  tenants  in  a  Real  action, 
who  plead  the  ghieral  isstie,  they  cannot  be  permitted 
to  give  evidence  that  some  of  them  had  no  title  to  certain 
parcels  of  the  demanded  premises,  but  claimed  to  hold 
the  same  mider  a  third  person,  who  had  a  legal 
title  thereto.  Wheat.  360,  Green  vs.  Liter.  For  [233] 
such  evidence  can  only  be  given  under  a  plea  of 
non-tenure  or  disclaimer. 

[It  is  also  a  rule  of  law,  that  pleading  to  the  merits  is 
an  admission  of  the  competency  of  the  demandant  or 
plaintiff  to  sue,  m  the  capacity  or  character  which  he 
assumes  in  his  writ ;  and  of  his  right  to  sue  in  the  par- 
ticular action  which  is  brought.  1  Pet.  R.  386,  Canard 
vs.  Atlantic  Ins.  Comp.;  4  Pet.  i?.  501,  Society  for  prop- 
agating the  Gospel  vs.  the  town  of  Pawkt.'] 

The  tenant  may  give  in  evidence  a  release,  which 
was  made  to  him  by  the  demandant,  after  the  com- 
mencement of  the  action ;  notwithstanding  the  general 
principle,  that  the  rights  of  the  litigating  parties  are  to 
be  tried  and  determined,  according  to  their  situation  at 
the  time  the  suit  was  commenced.  10  Ma^ss.  R.  134, 
Poor  vs.  Robinson.  [But  the  demandant  cannot  fortify 
his  title  by  the  production  of  a  deed,  made  to  him  by  a 
third  person,  after  the  commencement  of  his  action.  2 
J\r.  Hainp.  R.  10,  Mills  vs.  Peirce.'] 

From  the  general  principles,  which  have  been  thus 
briefly  stated  and  explained,  it  results  as  a  oexeral 
RCTLE,  that  where  the  tenant  in  a  writ  of  Entry  pleads 
the  general  issue,  if  the  demandant  proves  the  seisin  of 
himself,  or  of  his  ancestor,  upon  whose  seisin  he  counts, 
according  to  the  allegations  of  his  writ,  he  must  re- 
cover, unless  the  tenant  can  show   that  his  own  entry 
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was  by  judgment  of  law,  or  by  other  lawful  title.  6 
Mass.  H  418,  fVolcot  vs.  Knight ;  lb.  356,  J^ewhall  vs. 
Hopkins.  [And  in  order  to  do  this,  he  must  prove  that 
the  person  who  is  named  in  the  demandant's  writ,  as 
the  disseisor,  (whether  it  be  the  tenant  himself,  or  the 
person  under  whom  he  came  in,  either  in  the  per,  the 
per  and  cui,  or  in  the  post,)  had  a  lawful  right  of  entry 
upon  the  person  who  is  alleged  to  have  been  disseised. 
It  is  the  right  of  entry,  strictly,  that  is  to  be  proved  by 
the  tenant,  and  not  the  right  of  possessiofi  or  of  proper^ 
ty.  For  if  the  right  of  entry  was  toUed,  or  lost  by  lapse 
of  time,  when  such  person  entered,  it  is  manifest  that 
his  entry  was  unlawful,  and  consequently  a  disseisin,  as 
alleged  in  the  writ.  And  it  was  for  want  of  sufficient 
attention  to  these  prmciples,  that  formerly  the  trial  of 
the  issue  of  nuJ  disseisin,  hi  a  writ  of  Entry,  was  con- 
ducted .much  m  the  same  manner,  as  if  the  issue  had 
been  upon  the  mere  right,  and  the  action  a  writ  of  right. 
The  consequence  was,  that  the  tenant  sometimes  pre- 
vailed, where,  in  consequence  of  the  right  of  entry 
being  barred,  when  the  entry  was  made,  the  disseisin 
complained  of  had  manifestly  been  committed.] 

If  the  tenant  in  a  writ  of  Entry  is  ousted  pending 
the  suit,  by  a  stranger  who  has  a  better  tide,  it  will 
abate  the  writ  So  also,  if  the  land  is  recovered  against 
the  tenant  by  a  stranger,  it  will  abate  the  writ,  unless 
the  recovery  is  by  collusion.  But  in  both  cases 
the  matter  must  be  specially  pleaded,  as  a  plea  [234] 
puis  darrein  continuance.  This  in  some  measure 
resembles  the  exception  of  non-tenure,  and  cannot  be 
given  in  evidence  under  the  general  issue.  And  if  the 
ouster  or  the  recovery  is  by  collusion,  the  plea  may  be 
avoided  by  replying  that  fact.  14  Mass.  R.  410,  JVal- 
cutt  vs.  Spencer;  Com.  D.  Jlbatcment,  H.  54,  H.  56. 
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[But  a  plea,  that  during  the  pendency  of  the  aetioft, 
a  creditor  of  the  tenant  has  levied  an  execution  on  the 
demanded  premises,  will  not  abate  the  writ.  2  Pictu 
jR.  319,  Eldridge  vs.  dcock$  fy  oi] 

The  tenant  cannot  defend  himself  under  the  generoU 
issue,  by  showing  that  he  is  guardian  to  the  demandant^ 
and  as  such  entitled  to  enter  upon  the  land,  and  take 
the  profits.  For  such  an  authority  does  not  confer  any 
title  upon  the  guardian ;  and  if  he  would  avail  himself 
of  this  defence,  he  must  do  it  by  a  plea  of  special  nan* 
tenure,  in  which  he  must  set  forth  the  nature  and  extent 
of  that  authority.  12  Mass.  R.  373,  Dunbar  vs.  JkR/dk-» 
elL  [If  the  guardian  holds  over  against  his  ward,  it  is 
a  case  of  a  disseisin  by  continuance  of  possession^  Co% 
Litt.  271.  a.] 

The  right  of  the  demandant  to  recover  in  a  real  ac- 
tion often  depends  upon  a  comparison  of  titles,  between 
him  and  the  tenant.  And  this  comparison  frequently 
involves  not  only  the  constmction  of  the  language,  and 
the  legal  operation  of  deeds,  wills,  and  the  returns  of 
official  acts  by  ministerial  officers ;  but  also,  in  many 
instances,  the  acts,  and  even  the  intentions  of  the  parties^ 
or  of  those  under  whom  they  respectively  claini«  Most 
of  these  subjects  have  been  noticed  in  the  iw* 
[235]  troduction;  and  a  particular  consideration  of 
them  would  lead  to  a  more  extended  dtscu6si(»v 
than  could  be  admitted  in  this  place.  We  shall  there* 
fore  only  remark,  that  in  these  actions,  as  in  other  cases^ 
the  rights  of  the  parties  are  not  always  determined  by 
direct  and  positive  evidence.  In  many  cases  juries  are 
not  only  permitted,  but  required,  from  ceridxn  facts  which 
do  appear,  to  infer  or  presume  the  existence  of  other 
facts  which  do  not  appear,  and  to  decide  in  the  same 
manner  as  if  the  presumed  facts  had  been  fully  proved ; 
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especiaUy  after  the  transaction  has  been  long  acquiesced 
in,  by  those  who  are  interested  to  impeach  it.  See  I 
Phil,  on  Emdence,  119* 

In  illustrating  the  foregoing  remarks,  in  order  to  ex* 
plain  to  the  student  the  application  of  these  principles 
to  the  trial  of  real  actions,  we  shall  confine  ourselves  to 
two  cases.  Firsts  Where  there  is  a  defect  in  the  docu- 
mentary evidence  of  title,  of  some  material  circmnstance 
or  fact 9  which  may  have  existed  or  been  done,  although 
it  cannot  now  be  proved :  Second,  Where  no  written 
evidence  of  title  is  produced ;  and  the  party  rests  upon 
the  possession,  connected  with  the  acts  and  circumstan- 
ces which  accompany  it ;  and  which  may  be  such  as  to 
confirm,  or  to  explain,  qualify,  or  control  it. 

L  Examples  of  the  first  kind  fi*equently  occur  [236] 
in  the  titles  derived  from  conveyances  made  by 
persons  acting  under  a  potoer,  trust,  or  authority,  created 
by  the  owner  of  the  estate,  or  conferred  by  the  law ;  as 
conveyances  by  executors,  administrators,  guardians, 
trustees,  attorneys,  sheriffs,  collectors  of  taxes,  and  the 
like. 

Thus,  where  tide  was  derived  under  the  sale  of  lands 
by  a  collector  of  taxes,  it  was  held,  after  the  lapse  of 
thirty  years,  that  it  was  not  necessary  to  prove  that 
every  requirement  of  the  law,  in  order  to  render  such 
a  sale  valid,  had  been  stricdy  complied  with.  1 0  Mass. 
R.  105,  Cohnan  vs.  .Anderson.  The  Chief  Justice,  in 
pronouncing  the  opinion  of  the  court,  said,  that  if  the 
jury  were  satisfied  that  the  defects  in  the  evidence  were 
not  chargeable  to  the  default  or  negligence  of  the  ten- 
ant, and  that  nothing  in  his  power  to  produce  was  wU- 
faUy  withheld,  they  ought  to  consider  every  thing  proved, 
which  could  fairly  and  reasonably  be  presumed  irom  the 
facts  and  circumstances  given  in  evidence.     And  he 
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iadded,  that  at  such  a  distance  of  time,  it  woald  be  un* 
reasonable  to  require  of  a  party  strict  evidence  kom 
documents,  which  were  not  entrusted  to  his  oistody^ 
nor  transferred  with  his  title.  ISee  I  Mass.  R.  169;  2 
Mass.  JR.  538 ;  14  Mass.  R.261;  17  Mass.  R.  68.] 

So,  where  the  heirs  had  acquiesced  more  than 
[237]  twenty  years^  in  a  sale  of  real  estate  by  an  admin* 
istrator,  for  the  payment  of  debts,  proof  being 
given  of  a  license  to  sell,  and  an  actual  sale  of  the  prop* 
erty  at  auction  ;  it  was  held  that  the  jury  might  reason* 
abhf  presume^  that  the  oath  required  by  law  had  been 
taken  by  the  administrator,  and  that  regular  notifications 
had  been  posted,  previous  to  the  sale.  And  the  court 
further  remarked,  that  at  the  time  this  sale  took  place^ 
there  was  no  provisum  for  perpetuating  the  evidence  of 
sales  imder  a  license  of  court.  If  under  such  circum* 
stances,  no  presumptions  were  to  be  allowed  in  favour 
of  the  purchaser,  the  tide  to  many  estates,  holden  under 
such  sales,  would  be  shaken,  if  not  destroyed.  And 
they  added,  that  these  presumptions  did  not  go  further 
t)j^  the  common  case  in  the  English  practice,  of  pre- 
suming a  grant,  after  twenty  years'  undisturbed  posses* 
sion.  3  Mass.  R.  399,  Gray  vs.  Gardner.  Jtnd  see  1 
Phil,  on  Evid.  120 ;  [3  Stark,  on  Evid.  1235,  6.] 

By  a  statute  of  Massachusetts^  1817,  ch.  190 ,  ^  12^ 
no  license  for  the  sale  of  lands,  granted  by  any  court, 
shall  be  in  force  longer  than  one  year  from  the  time  of 
granting  the  same.  And  no  action,  brought  by  any  hdr 
or  other  person  interested  in  any  real  estate,  sold  under 
such  license,  shall  be  sustained,  unless  brought  within 
five  years  after  the  delivery  of  the  deed,  given  under 
such  license.  Provided  always,  that  minors  and  other 
persons  under  legal  disabilities,  and  persons  out  of  the 
commonwealth  at  the  time  of  the  sale,  may  maintain 
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mich  action  at  any  time  withb  five  years  from  the  re* 
moval  of  mch  disabilities,  or  from  their  return  to  the 
conmionwealtL 

[This  hmitation  has  been  held  to  apply  only  to  sales 
made  subsequent  to  the  passing  of  the  statute.  Hobfoke 
TS.  Haskins,  5  Pidc  R.  20.] 

Generally,  where  there  has  not^  been  a  long  oe^tit* 
escence,  heirs  at  laWf  creditorSf  and  others  interested  in 
an  estate,  which  has  been  sold  by  executors  or  adminis- 
trators, under  a  license  from  a  court,  are  not  concluded 
by  such  sale,  in  derogation  of  theu*  rights,  unless  every 
esBenUal  requisite  or  direction  of  the  law,  in  relation  to 
the  sale,  has  been  faithfully  complied  with.  [In  Hoi' 
yoke  vs.  Haskins^  5  Pick.  R.  20,  it  was  held  that  such  a 
sale  might  be  avoided  by  the  heir,  even  after  a  lapse  of 
twenty  years.] 

But  strangers  to  the  title,  who  have  no  priv- 
ity of  estate  or  interest,  to  be  affected  by  the  [238] 
sale,  and  who  pretend  none,  are  not  entitled  to 
require  strict  proof  of  the  proceedings  of  an  executor, 
administrator,  or  agent  duly  authorized  to  sell,  and  whose 
deed,  purporting  to  be  made  pursuant  to  such  authority, 
is  produced.      7  Mass.   R.  488,  Knox  vs.  Jenks. 

And  where  the  fault  is  not  in  the  party  who  makes  the 
sale,  but  in  the  court  that  grants  the  license ;  as  where 
a  court  of  Common  Pleas,  having  jurisdiction  of  the 
subject  matter,  grants  a  license  to  sell,  upon  a  certificate 
of  the  Judge  of  Probate,  not  authorized  by  the  circum- 
stances of  the  estate,  the  purchaser  will  be  protected. 
1 1  Mass.  R.  227,  Perkins  vs.  Fairfield. 
.  [So,  where  the  original  proprietors  of  certain  com- 
mon lands,  after  having  laid  out  a  tract  to  A.,  voted  that 
the  location  should  be  void,  and  A.  and  his  heirs  acqui- 
esced in  the  vote  for  a  long  time,  never  havmg  entered 
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upon  the  land ;  and  the  proprietors  afterwards  laid  out 
the  same  land  to  another  person,  who  took  possession  of 
it :  it  was  held  that  a  stranger,  who  did  not  pretend  to 
claim  under  the  first  layuig  out,  could  not  be  permitted 
to  contest  the  title  of  him,  to  whom  it  was  last  laid  out^ 
on  the  ground  that  it  was  incompetent  to  the  proprietors 
to  annul  their  first  location.  4  Pick.  R.  156,  Dams 
vs.  MaaonJ] 

2.  A  grant  of  the  land  itself  may  be  presumec^ 
as  well  as  a  grant  of  an  interest,  privilege,  or  ease* 
ment  in  land ;  such  as  sl  fishery,  a  right  of  common,  or  a 
right  of  way.  [Thus,  after  a  lapse  of  more  than  seventy 
years  without  any  adverse  claim,  the  jury  may  presume 
a  grant  from  the  original  proprietor  of  a  share  in  a  town- 
ship of  land,  to  a  person  who  always  acted  as  grantee 
of  such  share^  sustaining  various  offices  as  a  proprietor, 
and  paying  taxes  for  such  share ;  although  the  land  be 
wild,  unsettled,  and  not  held  by  any  open  and  visible 
possession.  1  Greenl  17,  Farrar  fy  oL  vs.  MerrHL] 
But  the  grant  to  be  presumed  must  be  of  such  an  estate, 
as  is  conformable  to,  and  not  inconsistent  with  the  nature 
of  the  possession,  and  the  acts  and  declarations  of  the 
parties,  during  the  whole  period  that  it  contmued.  For 
although  a  party,  whose  title  is  clearly  made  out,  is  not 
to  suffer,  in  consequence  of  misapprehension  in  relation 

to  its  nature  and  extent ;  yet  the  jury  can  never 
[239]  be  permitted  to  presume  a  grant  of  a  greater 

estate  than  the  party  claims  for  himself,  by  re* 
sorting  to  the  supposition  of  a  mistake  as  to  the  extent 
of  his  rights.  The  supposition  of  such  a  mistake  is 
subversive  of  the  whole  foundation  of  the  presumption. 
He  therefore,  who  would  claim  from  the  jury  the  pre- 
sumption of  a  grant  in  his  favour,  must  fii-st  establish  by 
compstent  proof,  not  only  the  fact  that  he  was  in  pos- 
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session,  but  also,  that  he  claimed  such  an  interesty  as  he 
would  have  the  jury  presume  had  been  granted  to  him : 
at  least,  that  he  never  claimed  or  admitted  an  inferior 
atk.  [1  Qreenl.  Ill j  Bethum  vs.  Turner;  4  Greerd. 
77,  Hale  vs.  Inhabitanis  of  Portland.'] 

The  law  will  consider  every  possession  lawful,  the 
commencement  and  continuance  of  which  are  not  shown 
to  be  wrongful.  And  it  proceeds  upon  the  principle, 
that  every  man  shall  be  presumed  to  act  conformably  to 
his  rights  and  his  duties,  until  the  contrary  is  made  to 
appear.  But  from  the  mere  fact  of  possesmnj  the  law 
only  presumes  that  the  present  occupancy  is  by  right. 
Therefore,  when  a  naked  possession  is  proved,  unaccom- 
panied by  any  evidence  as  to  the  manner  in  which  it 
commenced,  it  is  to  be  deemed  lawful ;  and  that  the 
title  is  co-extensive  with  the  right  which  is  claimed  by 
the  party.  If  he  claim  an  estate  less  than  the  fee,  the 
law  cannot,  contrary  to  his  admissions^  confer  upon  him 
the  fee.  And  it  may  be  here  observed,  that  this  princi- 
ple has  no  reference  to  the  maxim,  that  a  dissei- 
sor cannot  qualify  his  iDrong :  because  that  ap-  [240] 
plies  only  to  those  cases  where  the  party  admits 
himself  or  is  proved  to  be  in  by  disseisin. 

Presumptions  of  this  kind  are  adopted  from  the  gen-* 
erai  infirmity  of  human  nature,  the  difficulty  of  preserv- 
ing muniments  of  title,  and  the  pvhlic  policy  of  support- 
ing long  and  uninterrupted  possessions.  They  are 
founded  upon  the  consideration,  that  the  facts  are  such 
as  could  not,  according  to  the  ordinary  course  of  human 
affairs,  occur,  unless  there  was  a  transmutation  of  title 
to,  or  an  admission  of  an  existing  adverse  title  in,  the 
party  in  possession.  They  may,  therefore,  be  encoxm- 
tered  and  rebutted  by  contrary  presumptions ;  and  can 
never  fairly  arise  where  all  the  circumstances  are  per- 
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fectly  consistent  with  the  non-existence  of  a  grant  A 
fortiori,  they  cannot  arise  where  the  claim  is  of  such  a 
nature  as  is  at  variance  with  the  supposition  of  a  grant 
In  general,  it  is  the  policy  of  courts  of  law,  to  limit  the 
presumption  of  grants  to  periods  analogous  to  those  of 
the  statute  of  limitationSj  in  cases  where  the  statute 
does  not  apply.  But  where  the  statute  applies,  it  con* 
stitutes,  ordinarily,  a  sufficient  title  or  defence,  indepen- 
dent of  any  presumption  of  a  grant ;  and  therefore  it  is 
not  generally  resorted  to.  But  if  the  circumstances  oS 
the  case  justify  it,  a  presumption  of  a  grant  may  as  well 
be  made  in  the  one  case  as  in  the  other ;  and  where  the 

other  circumstances  are  very  cogent  and  full, 
[241]   there  is  no  absolute  bar  against  the  presumption 

of  a  grant,  within  a  period  short  of  the  statute 
of  limitations.  7  Wheat.  59,  Ricard  vs.  JVilHams ; 
[and  see  3  GreenL  120,  Tinkham  vs.  .Arnold.] 

[To  guard  against  the  hardships  that  sometimes  arise 
under  the  rule  of  law  which  confers  a  title  to  an  ease- 
ment, after  twenty  years  enjoyment  of  it,  the  legislature 
of  Massachusetts  have  provided,  by  stat  1824,  ch.  62, 
that  no  right  shall  be  deemed  to  have  accrued  to  any 
person  or  corporation,  to  have  any  privilege  of  lights  air^ 
or  watfj  from,  in,  upon,  or  over  the  land  of  another,  in 
any  case  where  the  owner,  or  his  guardian,  shall,  before 
such  right  has  accrued,  cause  a  notice  of  his  intention 
to  prevent  the  accruing  of  such  right,. to  be  recorded  m 
the  registry  of  deeds  for  the  county  where  such  land 
lies ;  and  a  copy  thereof  to  be  served  upon  such  person, 
his  agent,  attorney,  or  guardian,  if  withm  the  common- 
wealth; and  if  not,  upon  the  tenant  of  the  land,  in 
favour  of  which  such  privilege  might  accrue  by  lapse  of 
time :  or  in  the  case  of  a  corporation,  upon  the  presi- 
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dent,  secretary  or  clerk  thereof.    And  the  evidence  of 
such  service  shall  be  recorded  with  the  notice,] 

In  writs  of  Entry  and  other  Real  actions,  if  the  ten- 
ant would  avail  himself  of  the  statute  of  Umitations  in 
relation  to  the  seisin  or  entry  of  the  demandant,  or  of 
those  under  whom  he  claims,  or  the  time  of  commenc- 
ing the  suit,  he  is  not  required  to  plead  it^  as  in  per- 
sonal actions.  In  these  actions,  the  whole  subject  of 
hmitation  is  matter  of  evidence  on  the  trial. 

If  the  demandant  avers  a  seisin  m  himself  or  his  an- 
cestor, within  a  period  exceeding  the  time  of  limitation 
allowed  for  bringing  such  an  action ;  (as  where  he 
alleges  a  seisin  within  forty ^  instead  of  thirty  years,)  the 
writ  will  be  bad  on  demurrer.  And  if  he  avers  a  seisin 
within  thirty  years,  the  tenant  by  pleadmg  the  general 
issue,  does  not  thereby  admit  that  the  action  is  com- 
menced in  season^  as  in  the  case  where  he  pleads  the 
general  issue  in  most  personal  actions.  The  demand- 
ant, after  alleging,  must  also  prove  the  seisin  within  the 
period  stated  in  the  count. 

It  is  true,  however,  that  if  the  demandant  should 
prove  that  he  or  his  ancestor  entered,  and  thereby  be- 
came sebed,  more  than  thirty  years  before  the  com-' 
mencement  of  his  action,  it  will  be  presumed^  in 
the  absence  of  all  evidence  to  the  contrary,  that  [242} 
his  seisin  continued  until  within  that  period. 
But  if  the  demandant  should  prove  an  entry,  (either  by 
himself,  or  his  ancestor  on  whose  seisin  he  counts,) 
thirty-two  years  before  the  commencement  of  the  ac- 
tion ;  and  the  tenant  should  then  prove  an  ouster  of  the 
same  party j  thirty-one  years  before  the  suit ;  the  demand- 
ant must  now  fail,  unless  he  can  show  a  re-entry  within 
twenty  years  after  that  ouster^  and  consequently  a  seisin 
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within  thirty  years  before  the  commencement  of  the 
action. 

It  may  be  useful  to  remind  the  student,  that  although 
every  right  of  entry,  (where  no  disability  exists,)  is 
barred  by  an  adverse  seisin  continued  for  twenty  years, 
without  entry  or  claim  of  him  who  has  right ;  yet  where 
there  is  a  tenant  for  years,  or  for  life,  with  a  remainder 
over  for  life,  or  in  fee,  and  the  particular  tenant  is  ousted 
by  one  who  afterwards  holds  adversely  to  such  tenant, 
for  thirty  or  forty  years ;  still  upon  the  determination 
of  the  particular  estate,  he  who  has  the  tide  to  the  re- 
mainder may  enter.  For  the  seisin  of  him  who  ousted 
the  particular  tenant,  is  not  adverse  to  the  remainder-^ 
man^  and  therefore  does  not  affect  his  right  of  entry. 
And  even  where  the  particular  tenant  refuses  to  enter, 
so  that  the  remamder-man  would  be  entitled  to 
[243]  enter  immediately ;  yet  he  is  not  obliged  to  enter, 
until  the  regular  termination  of  the  particular 
estate.  9  Mass.  R.  508,  fVells  vs.  Prince  ;  16  Mass. 
1?.  471,  Wallingford  vs.  Heart.  [Thus,  where  there  is 
a  tenant  for  life,  with  a  remainder  in  fee ;  if  the  tenant 
for  life  should  commit  a  forfeiture  of  his  estate,  so  as  to 
entitle  the  remainder-man  to  enter  immediately  ;  yet  he 
is  not  obliged  to  enter  for  the  forfeiture,  but  may  wadt 
until  the  death  of  the  tenant  for  life,  when  a  new  right 
of  entry  will  accrue  to  him.  1  Pick.  R.  318,  Stevens 
8f  ux.  vs.  Winship  fy  ux.;  7  East,  321,  Cook  vs* 
Danvers.  For  the  same  person  may  have  two  rights 
of  entry,  one  of  which  may  be  lost,  without  impairing 
the  other,  lb  ;   2  Salk.  422,  Hunt  vs.  Bum.'] 

[If  I  lease  lands  to  a  man  for  twenty  years,  and  a 
stranger  enter  and  disseise  me,  and  oust  my  tenant,  and 
die  seised,  after  five  years?  peaceable  possession,  and 
the  land  descend  to  his  heir ;  m  this  case,  my  entry  b 
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taken  away.  Yet  my  tenant  may  enter,  because  he 
only  claims  to  hold  the  land  for  a  term  of  years,  and 
fais  entry  does  not  oust  the  heir  of  the  disseisor  from 
the  freehold,  of  which  he  is  seised  by  the  descent. 
Litt.  ^  411 ;  Co.  Litt  249,  a.  But  if  there  had  been 
tenant /or  life,  with  a  remainder  or  reversion  in  fee,  and 
a  stranger  had  entered  and  ousted  the  tenant  for  life ; 
in  this  case  the  re-entry  of  the  tenant  for  life  would 
have  restored  die  seisin  of  the  owner  of  the  remainder 
or  reversion.    LUt.  ^  416.] 

Sect.  XXIII.  Upon  the  verdict  in  Real  actions, 
few  questions  arise  in  our  practice.  Care  should  be 
taken,  however,  to  have  it  drawn  up  in  such  a  manner 
as  to  conform  to  the  points  in  issue  between  the  par- 
ties. But  if  the  substance  of  the  issue  is  found  for  the 
demandant,  he  vnll  be  entitled  to  judgment,  though  all 
the  circumstances  are  not  found.  As  where  in  a  writ 
of  Entry  against  tenant  in  dower,  who  pleads  that  she 
did  not  alien,  modo  et  forma ;  if  it  should  be  found  by 
the  verdict,  that  she  aliened  m  tail,  or  for  the  life  of 
another,  this  would  be  a  finding  for  the  demandant ; 
though  the  alienation  was  not  precisely  in  the  manner 
that  he  has  declared.  Lilt.  %  483.  ]Por  m  this  case 
the  substance  of  the  issue  is,  whethe*-  the  tenant  at- 
tempted to  convey  a  greater  estate,  than  for  her  own 
life.  Ck).  Litt.  281,  b.  282,  a ;  cmd  see  10  Mass.  R.  64, 
Porter  vs.  Rumm^ery. 

The  jury  should  pass  upon  all  the  matters  submitted, 
and  cannot  find  a  verdict  as  to  one  part  of  the  demand, 
and  omit  to  find  as  to  another  part  of  it.  2  Johns.  R. 
210,  Brockwajf  vs.  Kenney  ;  6  Mass.  R.  1,  Holmes  vs. 
Wood.  And  where  there  are  several  issues 
jomed,  the  jury  must  pass  upon  each  of  them ;  [244] 
b  ecause  a  judgment  entered  upon  a  verdict,  find- 
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ing  only  one  issue  where  several  are  joined,  will  be 
erroneous,  unless  the  issues  which  are  not  found  are 
kfnmaterioL     4  Johns.  R.  213,  Van  Banthuysen  vs;  De 

mtt. 

Where  the  parties,  under  the  Limitation  and  Settle- 
fnent  Act^  (Mass.  Stat.  1807,  eh.  75,  §  2,)  pray  an  in- 
quiry by  the  jury,  as  to  the  increased  vahe  of  the  ten* 
ements,  by  means  of  buildings  and  improvements,  and 
also  what  would  have  been  the  value,  without  the  im- 
provements, the  finding  of  the  jury  upon  these  points 
should  be  subjomed  to  their  verdict  jSpp.  JVb.  74. 
£If  a  question  is  made,  whether  the  tenant  has  been  in 
possession  six  years,  where  he  requests  an  mqmry  into 
the  value  of  the  improvements ;  the  jury  may,  without 
any  special  issue  upon  that  point,  find  the  fact  that  he 
has  not  been  in  possession  six  years,  and  it  will  be  a 
sufficient  reason  for  their  not  inquiring  into  the  value 
of  the  improvements.  6  Pick.  R.  1 72,  Paignard  v& 
Smith.} 

A  verdict  does  not  cure  a  defectioe  title :  but  where 
the  tide  is  good,  though  defectively  set  forth,  it  will  be 
aided  by  a  verdict  for  the  demandant  4  Mass.  R.  67, 
Wells  vs.  Prince  ;  1  Satmd.  228,  n.  1 .  [Thus,  if  in  a 
writ  of  Entry  it  be  alleged  in  the  count,  that  the  tenant 
disseised  the  demandant,  and  that  allegation  be  traversed 
by  the  plea,  but  there  be  no  averment  that  the  demand- 
ant was  seised ;  the  want  of  such  an  averment  will  be 
cured  by  a  verdict,  finding  the  issue  for  the  demandant 
For  he  could  not  have  been  disseised,  unless  he  had 
been  seised.  6  Pick.  R.  409,  Ward  vs.  Bartholomew. 
When  the  jury  return  their  verdict,  the  court  are  not 
bound,  at  the  request  of  a  party,  to  poll  the  jury  and 
inquire  of  each  juror  separately  if  he  agree  to  the  ver- 
dict ;  but  it  may  be  affirmed  by  them  collectively.     4 
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Pick  R.  239,  Ropps  vs.  Barker  fy  oL  A  special  ver- 
dict, if  defective,  cannot  be  amended  by  the  minutes  of 
die  judge,  without  consent  of  parties.  But  with  con- 
sent, it  seems  it  may  be  so  amended.  8  Pick.  R.  520, 
Walker  vs.  Dewing  8f  o/L] 

The  jiTDOMENT  for  the  demandant,  in  a  writ  of  En- 
try, upon  a  default,  as  well  as  upon  a  verdict,  is  that  he 
recover  his  seisin  in  the  tenements  aforesaid  with  the 
appurtenances,  and  his  costs  of  suit  [If  the  jury  return 
their  verdict  for  a  less  portion  of  the  land,  than  the 
demandant  claims  in  his  count,  he  will  be  entided  to 
judgment  for  the  share  to  which  he  makes  out  his  title. 
If  he  demands  the  entirety,  he  may  recover  a  moiety 
or  other  share ;  and  where  he  demands  a  moiety  or 
other  share,  he  may  have  judgment  for  a  less  portion 
than  is  demanded,  but  not  for  a  greater.  3  Pick.  R.  62, 
Somes  vs.  Skinner;  2  PicL  387,  Dewey  vs.  Brown. 
And  in  this  respect,  it  was  held  by  the  Supreme  court 
of  the  United  States^  that  there  was  no  difference  be- 
tween an  Ejectment  or  writ  of  Entry,  and  a  writ  of 
Right.  3  Pet.  134,  187,  189,  Inglis  vs.  Trustees  of  the 
Sailofs  Smig  Harbour.  Jnd  see  Hob.  272,  282,  Clan- 
rickard  vs.  Sidney.']  No  damages  are  recovered  in  any 
real  action  except  Dower ;  though  the  writ  contains  an 
allegation  of  damage,  in  compliance  with  the  general 
form  prescribed  by  our  statute. 

But  though  the  demandant  cannot  recover 
damages  in  a  writ  of  Entry,  he  is  not  in  all  cases  [245] 
without  remedy  for  the  injury  he  may  have  sus- 
tained, by  being  deprived  of  the  use  and  enjoyment  of 
his  property.  For  ii^  at  the  time  he  commenced  his 
action,  he  had  a  right  of  entry  into  the  land  in  question, 
he  may,  after  he  has  recovered  judgment  in  his  jivrit  of 
Entry,  maintam  an  action  of  trespass  for  the  dis- 
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S£i8m>  C»*)  as  it  is  more  commonly  denominated,  for  the 
MCSNB  PROFITS.  But  where  the  demandant  has  lost 
his  right  of  entry,  he  is  generally  without  remedy  for 
the  injury  arising  from  the  deprivation  of  the  us^  of  his 
property,  as  will  be  more  fully  explained  hereafter. 
See  Chap.  8. 

The  time  for  entering  judgments  of  caurse^  in  our 
practice,  is  on  the  last  day  of  the  term.  And  all  judg- 
ments are  considered  as  entered  on  that  day,  unless 
upon  motion  they  are  particularly  noted,  a^  of  some 
earlier  day.  But  where  no  cause  is  shown  to  the  con- 
trary, the  party  who  prevails  in  the  suit  may  have  judg- 
ment, upon  motion,  within  twenty-four  hours  after  ver- 
dict j  default^  or  nonsuit.  8  Mass.  22.  119,  Herring  vs. 
PoUey. 

Upon  the  judgment  for  the  demandant,  in  writs  of 
Entry  and  other  real  actions,  process  of  execittion 
issues,  which  is  denominated  a  writ  of  Habere  facias 
seisinam^  from  the  command  to  the  sheriff,  in 
[246]  the  writ,  that  he  cai^e  the  demandant  to  have  sei" 
sin  of  the  tenements  recovered.  The  writ  also 
contains  a  direction  to  the  sheriff  to  levy  and  satisfy  to 
the  demandant  the  costs  of  suit,  awarded  to  him  by  the 
judgment,  in  the  same  manner  as  in  personal  actions. 

After  judgment,  this  writ  may  be  issued  and  executed 
forthwith,  except  in  those  cases  where  the  increased 
value  of  the  tmements^  by  reason  of  buildings  and 
improvements,  and  the  value  without  those  inqprove- 
mentSf  have  been  ascertained  by  the  jury.  But  where 
this  matter  is  found  by  them,  the  demandant  may  make 
his  election,  to  abandon  the  land  to  the  tenant,  at  the 
price  estimated  by  the  jury ;  in  which  case  the  latter 
must  pay  the  price  thus  fixed,  with  the  interest  thereof, 
within  three  years,  in  three  annual  mstabnents.    But  if 
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the  demandant  does  not  elect  to  abandon  the  land, 
he  must  pay  to  the  clerky  or  such  other  person  as  the 
court  may  appomt,  for  the  benefit  of  the  tenant  or  other 
person  entitled,  such  sum,  with  the  interest  thereof, 
as  the  jury  may  have  assessed  for  the  buildings  and  im- 
provements, within  one  year  after  the  judgment;  and 
thereupon  he  will  be  entitled  to  his  writ  of  Habere  fa- 
cias seisinam.  Stat.  1807,  ch.  75,  ^  3;  1809,  ch.  84 
This  writ  is  to  be  executed  by  the  sheriff  or  his  deputy^ 
who  is  to  cause  the  demandant  to  have  seisin  of 
the  lands  recovered,  by  removing  therefrom,  if  [247] 
necessary,  the  tenant,  or  any  other  persons  who 
may  be  in  possession,  and  putting  the  demandant  or  his 
attorney  in  their  place.  He  is  also  to  levy  the  costs,  (if 
the  tenant  does  not  pay  them,)  upon  the  personal  chat- 
tels of  the  tenant,  or  upon  his  body. 

The  demandant,  who  has  recovered  judgment  in  a 
real  action,  may  enter  immediately  upon  the  lands  re* 
covered,  without  sumg  out  a  Habere  facias  seisinam ; 
though  the  common  practice,  (especially  where  the  ten- 
ant is  in  actual  possession,)  is  to  take  a  writ,  and  have 
it  regularly  executed  by  the  sheriff.  This  being  done, 
and  the  writ  with  the  certificate  of  the  sheriff,  being  re- 
turned and  filed  in  the  office,  the  cause  is  terminated, 
and  the  parties  are  agam  out  of  court. 
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CHAPTER  IV. 


PART  m. 

Writs  of  Entry  to  foreclose  Mortgages.  Writs  of  Entry 
by  Executors  and  JLdmnistrators  to  recover  lands  set 
off  upon  Execution* 

[248]  Sect.  XXIV.  The  restraints  which  the  Feudal 
law  imposed  upon  the  alienation  of  real  property, 
prevented  its  being  made  in  any  considerable  degree  sub- 
servient to  the  common  exigences  of  the  owner,  either  by 
the  sale  of  it,  or  as  a  pledge.  Mortgages,  it  is  generally 
believed,  where  wholly  unknown  among  the  Saxons.  But 
as  early  as  the  reign  of  Henry  II.  two  modes  of  pledging 
lands  had  been  introduced ;  both  of  which  were  prob- 
ably borrowed  from  the  customary  law  of  JSTormandy. 
Gr.  Coust.  ch.  20.  The  first  was  called  vitmm  vadium^ 
because  the  profits  of  the  land  were  received  by  the 
lender,  in  discharge  of  the  debt ;  after  which  the  pledge 
was  to  be  restored  to  the  borrower.  The  other  was  de- 
nominated mortuum  vadium,  because  the  profits,  receiv- 
ed by  the  lender,  did  not  go  to  discharge  the  debt,  but 
were  lost  to  the  borrower.  The  first,  says  Glan- 
[249]  mUe,  is  jt^t ;  the  other  is  dishonest :  and  though 
not  prohibited  by  the  King's  court,  it  is  con- 
sidered a  species  of  usury.  Therefore  if  one  dies,  hold- 
ing such  a  pledge,  and  after  his  death  this  is  proved, 
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bis  int)pert7  shall  be  disposed  of»  as  the  property  of 
an  usurer*     {See  1  Reeves^  Hist  163.] 

This  mode  of  pledging  real  property  soon  gave  rise 
to  great  abuses,  as  well  as  mconveniences.  For  if  the 
money  was  not  paid  at  the  precise  time  limited  in  the 
condition,  the  lands  were  forfeited,  and  forever  lost  to 
the  debtor.  Even  in  the  time  of  lord  CoAe,  (as  appears 
by  the  only  cases  on  mortgages  contained  in  his  Re* 
ports,)  the  courts  of  law  could  give  no  reliefs  after 
breach  of  the  condition.  5  Co.  95,  GoodalPs  case; 
Jb.  114,  fFade^s  case. 

These  hardships  compelled  mortgagors  to  apply  to 
the  court  of  Chanceryy  in  order  to  obtain  some  mitiga- 
tion of  the  rigour  of  the  common  law.  And  that  court 
seems  to  have  been  very  willing  to  avail  itsell*  of  so  fair 
an  opportunity  of  extending  its  jurisdiction.  It  was  ac- 
cordbgly  soon  resolved,  that  the  condition  of  the  mort- 
gage ought  to  be  regarded  as  a  penalty,  against  which 
equity  should  give  relief.  And  it  immediately 
became  a  maxim  in  that  court,  that  though  the  [250] 
condition  was  not  performed,  yet,  if  the  debt  and 
interest  were  paid  in  a  reasonable  time,  the  lender  should 
reconvey  the  land.  This  right  of  having  a  reconvey- 
ance, upon  payment  of  the  debt,  was  denominated  an 
Equity  of  redemption  ;  a  term  invented  after  the  time  of 
lord  Coke,  or  at  least  not  mentioned  in  any  of  his  works. 

Soon  after  this  jurisdiction  was  assumed  by  the  Chan'- 
eery,  it  became  necessary  to  set  limits  to  the  right  of  the 
debtor  to  redeem.  And  from  analogy  to  the  provisions 
of  that  part  of  the  statute  of  limitation^  which  relates  to 
a  right  of  entry,  it  was  limited,  in  common  cases,  to 

*  Unde  si  quis  in  tcUi  vadio  decesserit,  et  post  mortem  ejus  hoc 
prohatum,  de  rebus  ejus  non  editer  disponetur,  quam  de  rebus  usurarii, 
Glanv.  lib.  x,  c.  8. 
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twenty  years  after  obtaining  quiet  and  uninteirupted 
possession  of  the  mortgaged  premises  by  the  mort^ 
gagee. 

The  different  disposUion  which  the  law  of  England 
makes  of  real  and  personal  property,  upon  the  death  of 
the  proprietor,  early  gave  rise,  in  these  cases,  to  con- 
troversies between  the  heir  at  law  of  the  mortgagee,  and 
those  who  were  entitled  to  distributive  shares  of  the 
personal  property.  From  the  nature  of  these  contro- 
versies, the  parties  were  obliged  to  resort  to  the  court 
of  Chancery  for  its  direction  and  decision.  That  courl^ 
from  the  constitution  of  its  jurisdiction,  being  able  to 
take  into  view  the  whole  ground  of  these  conflicting 
rights,  soon  established  a  system  of  principles,  the  re- 
sult of  which  it  has  attempted  to  embrace  in  the 
[251]  GENERAL  RULE  OF  EQUITY,  that  whcro  a  person 
dies,  leaving  several  funds,  one  of  which  must  be 
charged  with  a  particular  debt,  that  which  received  the 
benefit  by  contracting  the  debt,  shall  be  held  to  satisfy  it 
Cruise^  Tit.  XV.  ch.  4.  Still,  the  adjustment  of  these 
claims  upon  the  death  of  the  parties  has  always  been 
attended  with  inconveniences,  many  of  which  arise  from  . 
the  different  nature  of  the  debt  and  the  pledge,  and  the 
consequent  separation  of  rights.  To  avoid  some  of 
these  inconveniences,  mortgages,  in  England,  are  often 
made  of  a  term  of  years,  instead  of  the  fee.  This 
course  however  is  by  no  means  free  from  objection ; 
because,  if  the  estate  is  foreclosed,  the  mortgagee  veill 
only  be  entitied  to  his  term.  And  to  guard  against  this 
inconvenience,  the  mortgagor  has  sometimes  been  made 
to  covenant,  that  upon  foreclosure,  he  would  not  only 
confirm  the  term,  but  also  convey  the  freehold  to  the 
mortgagee,  or  such  other  person  as  he  should  appoint. 
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discharged  of  the  equity  of  redemption.     Bac.  Jbr. 
Mortgage  J  A. 

In  our  law,  the  inconveniences  to  which  we  have  al- 
luded, would  have  been  much  less  than  in  England ; 
because  the  disposition  which  the  law  makes  here,  of 
real  and  personal  property,  upon  the  decease  of  the 
proprietor,  is  very  nearly  the  same«  But  in  addition  to 
this  circumstance,  it  is  to  be  recollected  that  the 
legislature  has  provided  by  statute,  (1788,  ch.  [252] 
61,)  that  upon  the  death  of  the  mortgagee,  his  ex- 
ecutor or  administrator  shall  have  the  entire  control  of 
all  his  mortgages,  which,  with  the  personal  property, 
constitute  a  fund  for  the  payment  of  his  debts  ;  and  if 
not  needed  for  that  purpose,  the  proceeds  of  them  are 
to  be  distributed  as  personal  property.  It  may  be  prop* 
er,  however,  to  mention,  that  where  a  note  and  mort- 
gage  are  made  to  husband  and  wife,  they  shall  go  to  the 
wife,  if  she  survive  the  husband,  and  not  to  his  execu*- 
tor :  unless  such  note  and  mortgage  are  a  mere  volunta- 
ry gift  by  the  husband  to  the  wife,  by  which  his  cred- 
itors may  be  defrauded.  16  Mass*  R.  480,  Draper  vs. 
Jackson  et  uor. 

The  heirs,  therefore,  having  no  concern  with  this  part 
of  the  ancestor's  estate,  by  our  law,  we  have  avoided 
much  of  the  embarrassment  which  attends  these  trans- 
actions in  England.  And  our  course  of  proceeding  to 
enforce  the  right  of  the  mortgagee,  (of  which  we  are 
now  to  give  some  account,)  is  very  different,  in  most  re- 
spects, from  the  practice  adopted  in  that  country.  In 
the  remarks  which  follow,  we  must  confine  ourselves  to 
^  the  consideration  of  the  remedy  of  the  mortgagee  or 
his  assignee,  who  is  desirous  of  obtainmg  possession,  in 
order  to  foreclose  the  mortgage,  unless  the  debt  is 
paid.    The  general  law  of  MortgageSy  and  the  remedy 

29 


2^  REAL  ACTIOirS.  [CRAT.  If. 

or  relief  of  the  mortgagor^  by  Bill  in  Equity^  are  not 
embraced  by  the  plan  of  this  work,  which  is  limited  to 

Real  (JLCiums. 
[253]       Sect.  XXV.  It  has  been  already  mentioned, 
that  mortgages  in  Massachusetts  are  foreclosed,  by 
taking  actual  possession  of  the  mortgaged  premises,  after 
condition  broken,  (either  by  open  and  peaceable  entryj  or 
under  the  judgment  of  a  court  of  law,)  and  continuing 
such  possession  three  years,  without  any  decree  of  fore^ 
closure.     The  consideration  of  the  manner  in  which 
such  an  entry  upon  the  mortgaged  premises  should  be 
made,  by  the  mortgagee  or  his  assignee,  in  order  to 
avail  him,  as  a  summary  mode  of  foreclosing  the  morb> 
gage,  does  not  belong  to  the  subject  of  the  preseat 
chapter.    The  student  will  find  some  of  the  leading 
cases  upon  that  subject  in  the  Introduction.    See  ^  14* 
The  remedy  resorted  to  by  the  mortgagee  or  his  as* 
signee,  for  the  purpose  of  obtaining  possession  by  pro- 
cess of  law,  is  a  special  writ  of  Entry,  which  is  expressly 
authorized  by  the  statute  of  1 788,  ch.  51.    Two  forms 
have  been  adopted  in  our  practice  for  this  purpose ;  and 
both  of  them  are  somewhat  different  from  the  common 
writ  of  Entry  sur  disseisin,  which  is  used  in  other  cases. 
For  instead  of  declaring  generally  upon  his  own  seisin, 
and  a  disseism  by  the  mortgagor,  as  in  a  common  writ 
of  Entry  in  the  QtMus,  the  mortgagee  or  assignee  may 
count  in  either  of  two  ways.  First,  Upon  his  own  seisin 
in  fee  and  in  mortgage,  so  that  it  may  appear  that  he 
clsdms  to  be  tenant  in  mortgage  only,  and  not  the  abso- 
lute owner  of  the  fee.    Jpp.  J\ro.  34.    Second,  He  may 
allege  that  the  mortgagor  was  seised,  and  conveyed  to 
him  by  deed  duly  executed,  which  he  must  plead  with 
a  profert,  so  that  on  production  of  the  deed,  it  may 
appear  to  be  a  conveyance  in  mortgage.    Jpp.  JVo.  37. 
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The  fir$t  method,  (of  declaring  specidly  that  the  [264] 
demandant  was  seised  in  fee  and  in  mortgage,  and 
that  the  tenant  disseised  him,)  is  good  in  all  cases ;  and  it 
seems  to  be  neceasaryy  where  the  condition  appears  only 
by  a  defeasance,  and  consequently  is  not  in  the  posses- 
sion  of  the  mortgagee.  The  second  form  is  sufficient^ 
where  the  condition  is  a  part  of  the  deed,  by  which  the 
land  is  conveyed :  because  upon  oyer  of  the  deed  the 
condition  would  sufficiently  appear.  But  it  b  other- 
wise, where  the  condition  is  contained  in  a  deed  of  de- 
feasance, and  is  in  the  possession  of  the  mortgagor.  [See 
2  Mass.  R.  496,  Erskine  \s.  Townsend.^  This  method 
of  settmg  forth  a  deed  with  a  profert,  has  been  more  gen^ 
erally  adopted  in  our  practice  than  the  other.  See  .dm. 
Precedents,  3d.  ed.  p.  354,  355.  But  it  is  liable  to  ob- 
jections, not  only  on  account  of  its  unnecessary  length, 
and  limited  use ;  but  because  it  is  less  simple  than  the 
other  in  its  form,  and  bears  but  little  resemblance  to  real 
actions.  In  its  structure,  indeed,  it  is  more  like  an  ac- 
tion of  covenant,  or  on  the  case,  than  a  writ  of  Entry. 

It  has  been  said  in  one  case,  that  by  the  statute,  the 
mortgagee  or  assignee  of  the  mortgage,  after  the  con- 
dition is  broken,  can  have  only  a  conditional  judgment, 
"  to  recover  his  seisin,  unless  the  money  due,  with  the 
interest  and  costs,  shall  be  paid  within  two 
months;"  (Stat.  1786,  ch.  22,  §  1 ;  2  Mass.  [266] 
R.  493,  Erskine  vs.  Toumsend,)  .  and  that  from 
hence  arises  the  necessity  of  the  demandant^s  alleging 
that  he  was  sebed  as  mjortgagee,  so  as  to  bring  his  case 
within  the  statute.  For  it  has  long  been  held,  (it  is 
there  said,)  by  our  courts,  that  if  the  mortgagee  declares 
generally  upon  his  own  seisin,  and  a  disseisin  by  the 
mortgagor,  the  latter  may  plead  in  bar  that  the  demand- 
ant was  seised  as  tenant  in  mortgage  only^  the  conditicm 
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of  which  was  broken  bef<n*e  the  commencement  of  the 
Bvit ;  and  that  such  a  plea  will  defeat  the  d^nandanfs 
action.    Ibid.  496»  497. 

It  is  not  very  obvious  upon  what  ground  it  could  ever 
have  been  held»  that  this  excq[>tion  was  matter  m  bar, 
even  admitting  that  it  might  be  pleaded  in  abatement. 
But  the  law,  as  laid  down  by  the  Chief  Justice  in  that 
case,  has  since  been  doubted,  if  not  overruled,  13 
Mass.  /{«  619,  Green  vs.  Ken^.  And  the  court  seem 
to  have  considered,  that  as  the  mortgagee  might,  before 
eandUian  broken^  have  judgment  for  possession  at  com- 
num  law  ;  there  was  no  good  reason  why  he  might  not 
have  the  same  judgment,  after  coadition  broken,  when 
the  object  of  the  suit  was  not  merely  to  foreclose  the 
mortgage.  For  such  a  judgment  could  not  prejudice 
the  interests  of  the  mortgagor :  since  he  may  redeem 
at  any  time.  And  if  the  mortgagee  should  refuse  to 
receive  the  money,  he  might  be  considered  in  posses* 
sion  for  condition  broken,  at  the  election  of  the  mortga-* 
gor,  so  as  to  entide  him  tp  his  bill  in  equity  to  redeem* 
lb.;  cmd  see  12  Mass.  R.  619,  Pameray  ys^WmsMp; 
15  Mass.  JR.  487,  Pairidge  et  ux.  vs.  Gordon. 

A  mortgagee  of  the  remsdnder  or  reversion,  after  an 
estate  for  life,  may  maintain  his  writ  of  Entry  to  fore* 
close,  during  the  life  of  the  particular  tenant.  For  be*- 
tween  mortgagor  and  mortgagee,  it  is  no  answer  to  an 
action  by  the  latter  to  foreclose,  that  the  former  is  not 
tenant  of  a  freehold  in  possession.  The  par- 
[266]  ticular  tenant  cannot  be  affected  by  such  a  re«* 
covery.  And  there  is  no  reason  why  the  mort- 
gagee of  a  remainder  or  reversion  should  not  be  per-» 
mitted,  as  soon  as  there  is  a  breach  of  the  condition,  to 
bring  his  suit  to  foreclose.  13  M(iS9*  i?.  430,  Pemi^ 
man  vs.  HoUis^ 


reCT.  XXV.]  WMTS  OF  EITTIIT*  229 

The  mortgagor  being  considered  only  tenant  at  will 
to  the  mortgagee,*  the  latter  may  assign  the  mortgage 
without  making  an  entry.  8  Mass.  R.  566,  Reading  af 
Judge  Trowbridge.  And  when  the  mortgage  is  as- 
signed, either  by  endorsement,  or  a  separate  instrmnent, 
the  assignee  is  put  in  the  place  of  the  mortgagee,  to 
every  purpose,  unless  a  different  intention  appears.  12 
Mass.  R.  30,  mUs  vs.  EUot. 

It  has  been  a  common  practice  for  assignees  of  mort- 
gages, in  actions. brought  by  them  to  foreclose,  to  set 
ibrth  each  assignment  specially,  and  with  a  profert. 
J^.  37,  a ;  and  see  Am.  Precedents^  3d.  ed.  p.  355. 
This  has  probably  happened  from  a  supposed  analogy  to 
actions  of  covenant  or  debt,  by  the  assignee  of  the  reoer- 
riony  against  the  lessee  or  his  assignee.  The  supposed 
analogy  however  does  not  exist  And  the  concise  form 
before  referred  to,  in  which  the  demandant  counts  gen- 
endly  upon  his  own  seisin  in  fee  and  in  mortgage,  (Jipp. 
Jfo.  34,)  seems  to  be  equally  proper,  whether  the  de- 
mandant is  mortgagee  or  assignee. 

But  where  the  other  form  is  adopted,  in  an  [257] 
action  by  the  assignee  of  a  mortgage,  his  setting 
forth  the  deed  to  the  mortgagee  spedatty  with  a  profert 
renders  it  necessary  to  set  forth  all  the  assignments  also, 
in  the  same  manner.    Jlpp.  JVb.  37,  a. 

Hiough  the  mortgagor  remains  in  possession,  after 
the  execution  of  the  mortgage,  it  is  no  disseisin  of  the 
mortgagee,  Imt  at  his  ekctiofi.  Consequently  he  may 
convey  the  mortgaged  lands  to  a  third  person,  who  will 

*  If  the  mortgagor  of  land,  being  in  possession,  cut  down  and 
carry  away  timber-trees,  growing  on  the  mortgaged  premises,  it  has 
been  held  that  he  is  liable  to  the  mortgagee,  in  an  action  of  tres- 
pass quare  clausum /regit,  for  their  value.  2  Oreenl  3S7,  SioweU 
Ts,  Pike  tf  al. 
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(hereupon  be  seised  of  the  legal  estate^  sutjtct  to  the 
eondition  contained  in  the  mortgage.  Such  a  convey- 
ance is  not  a  mere  assignment  of  a  chose  in  action^  but 
an  alienation  of  the  legal  estate.  [But  where  a  stranger, 
bj  taking  possession  of  the  land  mortgaged,  disseises 
the  mortgagor,  he  disseises  the  mortgagee  also :  it  fol- 
lows therefore,  that  so  long  as  the  disseisor  contmues  in 
possession,  the  mortgagee  cannot,  by  his  deed,  pass 
his  interest  in  the  land.  8  Pick.  R.  272,  Poignard  vs. 
Smith.  Consequently  the  action  against  such  disseiaoTf 
or  any  one  who  has  acquired  the  seisin  under  him, 
must  be  brought  in  the  name  of  the  mortgagee.'\ 

After  an  assignment  of  the  mortgage,  the  mortgagee 
has  no  longer  any  right  or  interest  in  the  mortgaged 
premises.  It  necessarily  follows,  that  the  assignee  must 
now  bring  the  suit  to .  foreclose,  and  the  mortgagee  can 
no  longer  maintain  an  action  for  that  purpose,  or  even  to 
recover  seisin  of  the  lands  before  condition  broken. 
And  if  he  attempts  to  bring  such  an  action,  his  aliena- 
tion of  the  mortgaged  premises  may  be  pleaded  in  bar. 
6  Mass.  J?.  241,  GotUd  vs.  JSTewman. 

[If,  after  the  sale  of  the  mortgagor's  right  of  redemp- 
tion on  execution,  the  mortgagee  convey  all  his  interest 
in  the  land  to  the  mortgagor,  such  conveyance  will 
operate  as  an  assignment,  and  not  as  an  extinguishment 
of  the  mortgage.  4  Pick.  /?.  505,  Barker  Sr  ol.  vs. 
Parker  §•  aL  Such  mortgagor  therefore,  in  character 
of  assignee,  may  maintain  his  writ  of  Entry  to  foreclose, 
against  the  purchaser,  or  any  holder  of  the  equity  of 
redemption.  But  if  the  mortgagor,  at  the  time  of  such 
conveyance  to  him  by  the  mortgagee,  be  seised  of  the 
equity  of  redemption,  the  mortgage  will  be  extinguish- 
ed, lb.  If  a  writ  of  Entry  to  foreclose  be  brought 
against  the  mortgagor,  after  he  has  assigned  his  right 
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to  redeem,  or  it  has  been  taken  from  him  and  sold  on 
execution,  he  may  plead  a  disclaimer  in  bar  of  the  wit. 
if  he  is  not  in  actual  possession.  7  Pick.  31,  Olney  vs. 
Adams  fy  a/.] 

Where  the  bondj  to  secure  the  payment  of  which  the 
mortgage  was  given,  is  assigned  with  it,  the 
assignee  wUl  be  entitled,  in  his  action  to  fore-  [258] 
close  the  mortgage,  to  have  the  conditional  judg- 
ment entered  in  his  own  name^  although  a  judgment 
may  have  been  before  obtained  upon  the  bond,  in  the 
name  of  the  obligee.    6  Mass.  R.  242. 

[Where  a  mortgage  was  made,  as  collateral  security 
for  a  negociable  note,  and  the  note  was  negociated 
separately,  without  any  assignment  of  the  mortgage,  it 
was  held  that  the  equity  of  redemption  might  be  attach* 
ed  in  a  suit  by  the  indorsee  against  the  promissor,  and 
sold  on  execution.  And  notwithstanding  the  separation 
of  the  note  from  the  mortgage,  still  the  mortgage  re* 
mained  in  force ;  and  accordmg  to  the  principles  adopt- 
ed by  courts  of  equity,  the  mortgagee  was  to  be  re- 
garded as  a  trustee  for  the  benefit  of  the  holder  of  the 
note.  4  Pick.  R.  130,  Crane  vs.  March.  And  see  8 
Pick.  R.  490,  Oatler  vs.  Haoen.'] 

If  a  mortgagee  or  the  assignee  of  a  mortgage  dies 
before  the  mortgage  is  foreclosed,  not  only  the  debt  be- 
longs to  the  executor  or  administrator^  to  be  adminis- 
tered according  to  law ;  but  the  mortgage  also,  (which 
is  only  a  security  for  the  debt,)  goes  with  it.  And  by 
the  statute  of  1788,  ch.  51,  ^  1,  before  referred  to,  the 
executor  and  administrator  are  expressly  authorized  to 
bring  actions  for  the  recovery  of  lands  and  tenements, 
mortgaged  to  the  testator j  or  intestate,  in  which  case  it 
shall  be  sujSicient  to  declare  upon  their  seisin. 
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It  follows,  therefore,  that  the  heirs  of  the  mortgagee^ 
as  such,  have  no  right  or  interest  in  the  mortgage,  which 
wul  entide  them  to  en/er,  or  to  motittom  a  writ  of  Entry^ 
for  the  purpose  of  foreclosing.  16  Mass.  i?.  21,  Sndti^ 
vs.  Dyer^ 

But  if  the  mortgagee  has  taken  possession,  and  the 
term  of  redemption  has  expired  in  his  lifetime,  his  estate 
therein  is  of  course  become  absolute,  and  descends  to 
his  heirs,  like  his  other  red  property^  over  which  the 
executor  has  no  control,  except  a  mere  power  to  selly  if 
necessary,  for  the  payment  of  debts.    4  Mass.  R.  359, 

Drinkwater  vs.  Drinkwater. 
[259]  Whether,  if  the  mortgagee  has  taken  possession^ 
by  entry  or  action  at  law,  for  condition  broken,  and 
dies  before  the  time  of  redemption  has  elapsed,  the  heir^ 
iqpon  whom  the  seisin  is  cast,  shall  bring  any  acticm 
which  may  become  necessary,  does  not  appear  to  be 
decided.*  It  seems  however,  that  in  such  a  case  the 
executor  might  discharge  the  mortgage ;  and  if  the  heir 
should  receive  the  money,  and  give  a  dischai^e,  he 
would  be  a  trustee  for  the  benefit  of  the  executor,  or 
rather  of  those  who  were  entitled  to  the  personal  estate* 
For  until  foreclosure,  the  mortgaged  estate  is  to  be  con^- 
sidered  in  law  as  a  pledge  for  the  debt ;  and  upon  the 
decease  of  the  mortgagee,  it  is  to  be  treated  in  every 

*  Since  the  former  edition  of  this  work  was  published,  it  has  been 
determined,  that  where  the  mortgagee  had  entered  for  breach  of  the 
condition,  and  consented  by  parol,  that  the  mortgagor  might  con- 
tinue in  possession,  paying  interest,  until  the  mortgage  should  be 
foreclosed  or  redeemed,  and  then  died :  an  action,  before  fore* 
closure,  to  recoTer  the  actual  possession,  must  be  brought  by  th« 
executor  or  administrator,  and  could  not  be  maintained  by  the  heir. 
4  Pick,  R.  19,  Dewey  vs  Van  Deusen,  The  doubt  therefore, 
which  was  suggested  in  the  text,  may  now  be  considered  as  resohr* 
•d  by  the  court* 
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nbspect  as  a  deif,  by  tiie  executor  or  administrator.    16 
Ma9s.  R.  22,  24»  Smitk  vs.  Dyer. 

An  executor  or  administrator^  appointed  herey  may  not 
only  maintain  an  action  to  foreclose  a  mortgage  to  the 
testator  or  intestate,  and  discharge  it  upon  receiving  the 
amount  of  the  debt ;  he  may  also  assign  both  the  rnort* 
gage,  and  the  debt  it  was  intended  to  secure.  But  it 
has  been  decided  that  an  administrator  deriving  his  au- 
thority from  an  appointment  in  another  state,  cannot  as- 
sign a  mortgage  of  land  situated  in  this  state,  or  main- 
tain a  writ  of  Entry  to  foreclose  such  a  mortgage. 
I  Pick.  12.  81,  Cutter  vs.  Dax>enport. 

When  a  writ  of  Entry  to  foreclose  a  mortgage,  [260] 
Is  brought  by  an  executor  or  administrator,  it  is 
proper  to  aver  his  right,  in  that  capacity,  to  hold  the  de- 
manded premises  m  mortgage.  But  it  is  not  usual  or 
necessary  in  our  practice  to  make  profert  of  the  letters 
te$tamentary  or  of  admnistration,  or  even  to  aver  ex- 
pressly the  probate  of  the  wilL  See  Jfpp.  JVb.  35,  36. 
And  if  the  tenant  would  draw  in  question  the  authority 
d.  the  demandant  to  sue  in  character  of  executor  or  ad* 
mimstrator,  he  must  do  it  by  a  proper  plea,  which  it 
seems  may  be  either  in  abatement  or  in  bar.  1 1  Mass. 
A.  313,  Langdon  vs.  Potter. 

If  a  mortgage  is  made  or  assigned  to  a  trustee,  the 
action  to  foreclose  must  be  brought  by  him,  or  his  as- 
signee ;  and  cannot  be  maintained  by  cestui  que  trust 
16  Mass.  R.  356,  Somes  vs.  Skinner;  Ante,  p.  4h 

Sect.  XX  VL  The  action  by  a  mortgagee  to  recover 
possession,  for  the  purpose  of  foreclosing  the  mortgage, 
is  founded  upon  statutory  provisions ;  and  is  not  in  all 
respects  conformable  to  the  general  principles,  applica- 
ble to  real  actions.    The  title  to  the  freehold  is  not  de- 

termmed  in  such  an  action.  It  is  not  necessary,  thereforei 
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that  it  should  be  brou^t  against  him  who  is  ten- 
[261  ]  ant  of  the  freehold.    Any  person  in  possession  of 

the  mortgaged  premises,  who  does  not  claim  by 
^thparanumnt  to  that  of  the  mortgager ^  is  liable  to  the 
action  of  the  mortgagee*  11  Mass.  JR.  216,  Keith  vs. 
Sioan  ;  [Jlntej  ^  18.]  And  where  the  m(»rtgagee  or  bb 
assignee  recovers  judgment  against  a  stranger,  the  court 
will  render  a  conditional  judgment.  3  Pick*  it  63, 
^SomeSj  Jldnir.  vs.  Skinner. 

If  the  mortgagor  assign  the  right  in  equity  to  redeem, 
.to  several  persons  as  tenants  in  common,  and  they  re^ 
sist  the  entry  of  the  mortgagee,  or  compel  him  to  resort 
to  an  action  to  foreclose,  each  assignee  may  be  considered 
as  a  deforciant  of  the  vohok.  For  in  a  writ  of  Entry  to 
foreclose  a  mortgage,  when  brought  against  the  assignee 
of  the  mortgagor^  the  demandant  generally  counts 
against  the  assignee  as  the  immediate  wrangioer^  that  is 
m  the  QUiBus  ;  and  not  in  the  per,  as  coming  in  by  the 
mortgagor.  Because  the  assignee  of  the  mortgagor 
must  hold  subject  to  the  mortgage^  since  he  has  only  a 
right  to  redeem ;  and  his  title,  (though  lawful  against 
every  one  else,)  is  entirely  subordmate  to  that  of  the 
mortgagee  and  his  assigns. 

But  if  two  distinct  closes  are  included  in  the  same 
mortgage,  and  the  mortgagor  conveys  each  of  the  closes 
in  fee  to  a  different  person,  by  whom  they  are  held  in 
severalty  J  the  mortgagee,  in  order  to  foreclose,  must  have 
a  writ  of  Entry  against  each.  Because  in  such  a  case, 
each  grantee  of  the  mortgagor  would  hold  his  part  m 
severalty  J  and  therefore  each  would  be  a  several  defor- 

dant.    7  Mass.  R.  357,  358,  Taylor  vs.  Porter* 
[262]      A  second  or  third  mortgage  in  fee  of  the  same 

lands  is  good,  as  between  the  parties^  although 
nothing  passes  by  it,  but  the  equity  of  redemption.    And 
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where  there  are  several  mortgages  of  the  same  land,  a 
subsequent  mortgagee  is  entitled  to  have  the  possession,, 
and  to  take  the  profits,  as  against  the  mortgagor j  subject 
only  to  the  rights  of  frior  mortgagees.  In  these  cases, 
if  the  mortgagor  refuses  to  redeem,  a  subsequent  mort^ 
gagee  may  redeem  fix)m  the  prior  mortgagees.  3  Ma^s. 
R  138,  JTewaU  vs.  fVright :  [Jnd  See  5  GreenL  272.] 

[If  an  equity  of  redemption  is  sold  on  execution,  and 
the  mortgagor  was  seised  at  the  time  of  the  sale,  the 
deed  of  the  officer  to  the  purchaser,  will  give  him  a 
seisin  in  faetj  and  not  merely  a  seism  in  law ;  conse- 
quendy  he  may  maintain  a  writ  of  Entry  agamst  the 
mortgagor  or  a  stranger,  without  first  maki$ig  an  entry. 
But  if  the  mortgagor  is  disseised  at  the  time  of  the  sale, 
Ae  deed  of  the  officer  will  convey  no  seisin  ;  but  it  will 
give  a  right  of  entry ^  so  that  the  purchaser,  after  making 
an  entry,  may  maintain  a  writ  of  Entry,  counting  on  his 
own  seisin.    6  Pick.  R.  172,  Poignard  vs.  Smith.] 

It  is  a  good  defence  to  a  writ  of  Entry  to  foreclose, 
that  the  mortgage  was  given  to  secure  an  usurious  con- 
tract And  this  defence  may  be  made  by  a  plea,  to  be 
verified  by  the  oath  of  the  party,  or  proved  by  other 
evidence.  See  17  Mass.  R.  365,  Adorns  vs.  Barnes; 
ytpp.  J>ro.  38.] 

But  if  this  defence  is  set  up  by  a  mortgagor,  to  a  writ 
of  Entry  brought  by  the  mortgagee  in  order  to  fore- 
close, and  the  mortgagor,  faUing  to  make  out  his  de- 
fencev  has  judgment  against  him,  and  then  grants  and 
releases  all  his  interest  in  the  mortgaged  premises  to  a 
third  person ;  if  the  latter  brings  his  writ  of  Entry  to 
recover  the  premises  against  the  mortgagee,  the  former 
judgment  will  be  an  estoppel,  which  will  preclude 
the  demandant  from  giving  evidence  of  the  usury.  [263] 
And  the  tenant,  it  seems,  may  avail  himself  of 
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the  estoppel  without  pleading  it*  See  17  Mmb.  R.  895^ 
Jdams  vs.  Barnes.  It  is  proper  to  observe  here^  that 
a  mwtgage,  made  upon  an  usurious  consideration,  is  void 
Qoly  against  the  mortgagor,  and  those  who  lawfully  hold 
the  estate  under  him.  And  a  purchaser  of  the  equity 
ci  redemption  cannot  avoid  the  mortgage,  upon  the 
plea  or  proof  of  usury.  As  his  purchase  is  only  of  a 
right  to  redeeroj  if  he  does  not  incjine  to  avail  himself  of 
that  right,  which  is  the  <mly  basis  of  his  title,  he  cannot 
have  the  land.     13  Mass.  £.519,  Green  vs.  Kefr^. 

Payment  of  the  mortgage  debt,  or  tender  of  the 
money,  before  condition  broken^  and  a  refusal  by  the 
mortgagee,  is  a  good  plea  to  this  action ;  for  it  dis«* 
charges  the  land,  which  was  pledged  by  the  mortgage^ 
though  the  debt  remains.  Co.  Litt.  209 ;  Powell  on 
Mort.  7,  8 ;  14  Mass.  R.  1 04,  Darling  vs.  Chapman  s 
Jipp.  J\ro.  39.  [But  the  tenant  cannot  plead  a  tender 
made  ctfler  condition  broken,  and  before  action  brought; 
nor,  that  after  condition  broken,  and  before  action 
brought,  the  mortgagee  promised  him  that  he  shouhi 
hold  the  land  dbcharged  of  the  mortgage.  5  Pick,  it 
240,  Maynard  vs.  Hunt.  And  it  seems  that  the  tender 
in  this  case  should  be  unconditional,  as  it  is  required  to 
be,  where  a  mortgagor  would  redeem  his  equity  of  re- 
demption,  which  has  been  attached  by  his  creditor,  and 
sold  on  execution.    See  3  Pick.  R.  48,  Loring  vs.  Cooke.^ 

If  the  mortgagee  has  given  up  the  original  security, 
and  taken  another,  even  of  a  higher  grade,  it  will  be 
no  defence  to  an  action  to  foreclose  the  mortgage.  .  For 
the  mortgage  and  the  personal  security  are  distinct* 
And  by  the  terms  of  the  contract,  nothing  but  payment^ 
or  tender  and  refusal  of  the  debt,  will  discharge  the 
mortgage.  9  Mass.  R.  247,  Davis  vs.  Maynard ;  7 
Mass.  R.  63,  Carey  vs.  Prentiss. 
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[Where  the  principal  debtor  executed  a  mortgage  to 
las  creditor,  conditioned  for  the  payment  of  a  note, 
signed  by  himself  and  his  sm-ety,  and  the  surety  after- 
wards paid  the  debt,  and  took  from  the  mortgagee  an 
assignment  of  the  mortgage  for  his  better  security ;  it 
was  held  that  the  payment  of  the  note  was  no  extin- 
guishment of  the  mortgage,  and  that  the  surety  might 
enter  and  hold  the  land  in  mortgage  for  his  debt.  2 
GreenL  34]  J  jyorton  ys.  Souk.  It  may  be  added,  that 
taking  possession  of  the  mortgaged  estate,  for  the  pur- 
pose of  foreclosing,  does  not  operate  as  a  payment  of 
tlie  mortgage  money,  for  the  land  still  remains  only  a 
security  for  the  money.  8  Pick.  R.  336,  fVest  vs. 
Chamberlin.'] 

If  the  mortgagee,  or  assignee  of  the  mortgage  [264] 
has  deceased,  the  tender  should  be  made  to  the 
executor  or  administrator,  and  not  to  the  heirs.      13 
Mass.  J?.  311,  Scott  vs.  McFarland. 

It  has  been  already  mentioned,  that  after  making  the 
mortgage,  the  mortgagee,  if  there  is  no  proviso  to  the 
contrary,  may  immediately  enter,  or  commence  his  writ 
of  Entry,  without  waiting  until  there  is  a  breach  of  the 
condition,  wfnte,  p.  39, 41 ;  [and  2  Greenl.  132,  Blaney 
vs.  Bearce.']  This  improvident  practice  of  putting  the 
mortgagor  entbely  at  the  mercy  of  the  mortgagee,  (if 
from  motives  of  oppression  or  caprice  he  is  inclined  to 
turn  him  out  of  possession,)  is  very  common  in  our 
country,  and  in  some  parts  of  it  almost  universal  It 
seems  to  be  the  uniform  practice  in  England,  to  provide 
by  an  express  covenant,  that  the  mortgagee  shall  not 
enter,  or  disturb  the  mortgagor,  until  a  breach  of  the 
condition  is  incurred.  This  is  a  very  proper  precaution 
on  the  part  of  the  mortgagor ;  since,  if  the  deed  con- 
tains no  such  stipulation,  the  mortgagor  is  without  re- 
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dress ;  because  parol  evidence^  that  it  was  agreed,  at 
the  time  of  executing  the  mortgage,  that  he  should  con- 
tinue in  possession  until  there  was  a  breach  of  the  con- 
dition, is  not  admissible.  1 6  Mass.  K  89,  Cobnan  vs. 
Packard  ;  5  Greenl.  89,  Bean  vs.  Mayo  8f  aL 

Sect.    XXVII.    It  will  not  be  necessary  to 
[265]  remark  upon  the  judgment  for  the  tenant^  in 
writs  of  Entry  brought  upon  a  mortgage.    It  fol- 
lows of  course,  where  the  demandant  b  nonsuited,  or  has 
a  verdict  against  him,  in  the  same  manner  as  m  other 
writs  of  Entry.    But  when  judgment  is  to  be  entered 
for  the  demandant,  the  statute,  (1786,  ch.  22,  ^  I,)  in- 
terposes, wherever  it  appears,  either  from  the  demand- 
ant's writ,  or  the  plea  of  the  tenant,  that  the  title  of  the 
former  is  only  to  hold  as  mortgagee^  or  assignee  of  a 
mortgage,  and  not  as  absolute  owner  of  the  fee.     The 
statute,  (which  extends  to  all  contracts  with  a  penaUyj) 
provides  that  "  when  the  forfeiture,  breach,  or  non-per- 
formance, shall  be  found  by  the  jury,  by  the  default,  or 
confession  of   the  defendant,  or  upon  demurrer,    the 
court  before  which  the  action  is,  shall  make  up  judg- 
ment therein  for  the  plaintiff,  to  recover  so  much  as  is 
due  in  equity  and  good  conscience.    But  the  judgment 
shall  be  conditional^  that  if  the  mortgagor  or  vender,  his 
heirs,  executors,  or  administrators,  shall  pay  unto  the 
mortgagee  or  vendee,  his  executors  or  administrators, 
such  sum  as  the  court  shall  adjudge  due,  within  two 
months  from  the  time  of  entering  up  judgment,  with  in- 
terest, then  the  same  mortgage  or  deed  of  bargain  and 
sale  shall  be  void  and  discharged ;  otherwise  the  plain- 
tiff shall  have  his  writ  of  possession.^ 
[266]      Under  this  statute,  whenever  the  mortgagee  is 
entitled  to  judgment,  the  court  will  liquidate  the 
sum  due  upon  the  mortgage,  and  enter  the  con ditioit- 
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Ah  JVDGMEKT,  that  he  have  seisin,  unlesa  the  mortgagor 
pay  thcU  sum  with  interest,  and  the  costs  of  suit,  within 
two  months.  And  if  the  mortgage  was  given  as  collat- 
eral security  for  the  payment  of  a  bond,  the  conditional 
judgment  will  be  for  the  amount  of  principal  and  interest 
due,  although  the  sum  may  exceed  the  penalty  of  the 
bond.    2  Mms.  jR.  118,  Pitts  vs.  TUden. 

Nothing  but  payment  of  the  debty  secured  by  the 
mortgage,  will  prevent  the  mortgagee's  having  judgment 
for  seisin  of  the  mortgaged  premises.  Therefore,  it 
was  held  to  be  no  defence  to  such  an  action,  that  the 
mortgagor  had  been  charged  as  trustee  of  the  mortgagee, 
m  a  process  of  Foreign  attachment^  on  account  of  the 
same  debt,  for  the  security  of  which  the  mortgage  was 
given ;  that  in  consequence  of  that  judgment,  an  exe- 
cution had  issued  against  him,  upon  which  he  had  been 
imprisoned,  and  afterwards  discharged  upon  taking  the 
poor  debtor^s  oath :  and  furthermore,  that  since  his  dis- 
charge the  judgment  creditor  had  released  to  him  the 
judgment  7  Mass.  R.  63,  Carey  vs.  Prentiss ;  and  see 
9  Mass.  R.  242,  Dams  vs.  Maynard. 

[And  where  a  mortgage  was  given  to  secure  the  pay- 

» 

ment  of  a  promissory  note,  and  the  assignee  of  the 
mortgage  took  a  new  note  from  the  mortgagor,  in  ex- 
change for  the  old  one,  it  not  being  intended  as  pay- 
ment; it  was  held  that  the  mortgage  debt  was  not 
thereby  paidy  but  the  mortgage  remained  good,  as  se- 
curity for  the  amount  due  on  the  new  note,  as  against 
the  mortgagor.  8  Pick.  R.  522,  Watkins  vs.  HiU.'] 

But  where  the  mortgage  is  given  to  secure  [267] 
the  payment  of  several  sums  of  money  at  diiSer- 
ent  times,  or  the  performance  of  several  future  acts;  if  a 
breach  of  tl^e  condition  is  confessed  or  found  by  the 
jury,  the  court  wiU  ascertain  the  arrears^  or  liquidate  the 
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damages  already  incurred,  and  at  the  prayer  of  th* 
mortgagor,  the  conditional  judgment  may  be  entered  for 
that  sum,  and  the  mortgage  wUl  still  remain  a  security 
against  future  breaches.  15  Mass.  R.  262,  Wilier  ys» 
fVhittemare. 

[And  Avhere  the  mortgagee  enters  for  the  breach  of 
one  condition,  (there  being  several,)  the  mortge^r^ 
by  tendering  performance  of  the  conditicm  which  has 
been  broken,  may  prevent  a  foreclosure:  and  upooi 
a  bill  in  equity,  he  will  be  entitled  to  judgment  for  pos- 
session, unless  the  mortgagee  sets  up,  in  answer  to  the 
bill,  his  general  right  imder  the  m(»tgage;  or  atteged 
that  he  holds  for  a  breach  of  another  condittofL  In  that 
case,  a  special  decree  may  be  made,  by  which  the  mort-J 
gagor  may  be  relieved  from  the  effects  of  the  faraaotv 
for  which  the  entry  was  made,  and  still  leave  the  mort- 
gagee in  possession  of  all  his  legal  rights.  6  Pick.  S5&, 
Saunders  8f  oL  vs.  FrosW]  i 

It  has  been  already  observed,  {.MUj  p.  234,)  that  if 
two  distinct  closes  are  included  in  the  same  mortgage,  and 
the  mortgagor  conveys  the  closes  to  different  personSf 
by  whom  they  are  held  in  severalty,  the  mortgagee,  in 
order  to  foreclose,  must  have  a  writ  of  Entry  against 
each.  But  it  should  be  here  remarked,  that  the  mort- 
gagee in  such  a  case  shall  have  judgment  on  eaeh  writ^^ 
unless  the  whole  mortgage  debt  is  paid.  For  each  close 
is  Uable  for  the  whole  amount  due  on  the  mortgage.  If 
the  grantee  of  either  close  should  pay  the  money,  such 
payment  would  be  a  discharge  of  the  other.  And  in  all 
cases  where  there  are  two  or  more  grantees  under  the 
same  mortgagor,  (whether  in  severalty,  or  as  tenants  in 
common,)  if  one  should  pay  oflf  the  whole,  or 
[268]  more  than  his  proportion  of  the  mortgage,  there 
seems  to  be  no  doubt  that  the  others  would  be  hdd 
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lield  to  a  reasonable  contribution^     7  Mms4  IL  355^ 
Tojfhr  vs.  Porter* 

When  the  tenant  in  a  Writ  of  Entfy  updn  a  mortgage 
suffers  judgtaent  to  be  rendered  upon  default,  if  the 
condition  is  for  the  payment  of  money  only^  and  the 
ambunt  due  can  be  ascertamed  by  a  computation  of  in-* 
terest,  the  ckrk  wiQ  enter  the  conditional  judgment  of 
course^  without  any  particular  direction  fix)m  the  courts 
But  if  the  conditio!!  is  for  the  performance  of  some  spe- 
cifio  act,  or  to  indemnify  the  mortgagee,  and  the  like^  im-" 
less  the  amount  is  agreed  by  the  parties^  it  must  be 
fiquid4ted  by  HU  c&urt^  or  ascertained  by  a  jury,  or  by 
an  auditor  or  assessw  under  its  direction.  Upon  de*- 
fault  it  will  not  be  necessary  to  file  the  original  deed  i 
the  clerk  haviiig  authority  m  such  a  case^  to  enter  the 
conditional  judgment  upon  filing  a  copy  of  the  mort-^ 
gage«  14  Mass.  R*  862,  Vman  Bank  ts.  Thayeri 
[And  a  copy  may  also  be  used  on  the  trial,  where  the 
original  mortgage  has  been  lost,  or  destroyed^  or  is  be-^ 
yond  the  control  of  the  demandant ;  which  fact  may 
be  proved  by  his  own  affidavit  8  Pich  R4  272,  Poig^ 
nard  vs.  Skmffk'] 

It  only  remaiiis  to  sldd,  that  the  ten&nt  In  a  Viiit  of 
Entry  upon  a  mortgage,  will  not  be  entitied  to  have  ther 
conditional  judgment  entered  in  every  case^  When  the 
action  is  brought,  not  to  foreclose^  but  fof  the  purpose  of 
obtaining  possession  of  the  mortgaged  premises,  the  de-' 
mandant,  as  was  before  intimated,  may  count 
upon  his  own  seisin  generally,  as  in  a  writ  of  [269} 
Entry  in  the  Quibus4  In  such  a  case  he  will  be 
^!ititied  to  an  absolute  judgment  against  every  persoii 
but  the  mortgagor  or  his  assignee,  havmg  a  right  to  re' 
deem«  And  even  against  them  he  will  be  entitied  to 
the  seme  jud|;ment,  unless  by  a  proper  plea  they  set 

31 
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f&rik  their  interest^  with  a  pf^ayer  that  the  canditionat 
judgment  may  be  entered.  In  that  case,  if  it  appe^  that 
the  mortgage  has  been  forfeited  by  a  breach  of  the  condi- 
tion, the  court  will  render  a  conditional  judgment*  For 
after  forfeiture,  the  mortgagor,  or  party  entided  to  re- 
deem, has  a  right  to  consider  the  entry  of  the  mort- 
gagee to  be  for  condition  broken,  (although  he  makes  no 
declaration  to  that  effect,)  and  consequently  to  bring 
their  Bill  in  equity  to  redeem.  12  Mass.  JR.  5 14,  Pome'- 
ray  vs.  fVinshqi.  The  court  therefore,  with  a  view  to 
save  the  expense  of  a  suit  in  equity,  will  allow  the  party 
entitled  to  redeem,  to  avail  himself  of  that  right,  in  the 
action  brought  by  the  mortgagee  to  recover  possession* 
1 6  Mass.  R.  487v  Partridge  vs.  Gordon. 

[By  a  late  statute,  (1828,  ch.  137,  §  7,)  it  is  now  pro- 
vided, that  whenever  a  general  action  upon  disseisin 
shall  be  brought  by  a  mortgagee,  his  executors,  admin- 
btrators  or  assigns,  for  the  recovery  of  the  mortgaged 
premises  after  condition  broken,  and  the  tenant,  pleading 
the  mortgage,  shall  pray  that  a  conditional  judgment  may 
be  rendered,  the  demandant,  in  case  the  action  be  not 
brought  for  the  purpose  of  foreclosure,  and  such  condi- 
tional judgment,  if  satisfied,  would  not  be  a  satisfaction 
of  the  mortgage,  may  have  judgment  as  at  common  Umk 
Provided^  however,  that  nothing  herein  contained  shall 
impair  the  right  of  the  tenant  to  consider  the  entry  un- 
der the  last  mentioned  judgment,  an  entry  for  condition 
broken.'] 

Where  the  demandant  counts  upon  his  own  seisin 
generally,  even  afier  cofidition  broken,  and  the  tenant 
pleads  the  general  issue,  or  any  other  plea  which  does 
not  admit  the  demandant's  tide  to  hold  the  estate  as 
mortgagee  ;  if  the  latter  obtains  a  verdict,  he  will 
[270]  be  entitled  to  a  general  judgment  that  he  recovw 
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his  seisin.  It  seems,  indeed,  tik^at  it  is  only  by  admit- 
ting in  his  plea  the  title  of  the  demandant,  alleging  a 
breach  of  the  condition  of  the  mortgage,  and  averring 
his  own  right  to  redeem,  that  the  tenant  can  restrict  the 
demandant  to  a  conditional  judgment  13  Mass.  R.  520* 
Green  vs.  Kemp.  It  is  said,  however,  in  one  case,  that 
the  tenant  might  read  in  evidence  a  defeasancey  to  shew 
that  the  demandant  in  a  writ  of  Entry  was  entitled  only 
to  a  conditional  judgment,  as  upon  a  suit  to  forecbse  a 
mortgage.  The  ground  of  this  opinion  seems  to  have 
been,  that  in  Chancery,  whenever  it  appears  from  written 
evidence,  that  the  land  was  conveyed  as  a  pledge  for  the 
payment  of  money,  the  conveyance  will  be  treated  as 
a  mortgage.  It  is  not  expressly  said,  whether  a  defeas- 
ance may  be  thus  given  in  evidence  under  the  general 
issue,  or  a  special  plea.  If  it  is  only  intended  to  assert, 
that  such  evidence  is  admissible  under  a  special  plea, 
^  that  the  demandant  held  as  mortgagee,  and  that  the 
condition  of  the  mortgage  was  broken,''  it  is  unques^ 
tionably  correct.  But  if  it  is  meant  that  such  evidence 
should  be  received  under  the  general  issue,  (which  was 
the  only  plea  in  the  case  in  question,)  it  is  not  easy  to 
perceive  upon  what  grounds  the  opinion  can  be  sup- 
ported. It  ought  however  to  be  observed,  that  it 
is  to  be  regarded  rather  as  an  obiter  dictum,  than  [271] 
the  judgment  of  the  court :  because  it  forms  no 
part  of  the  grounds  upon  which  the  cause  was  de- 
cided.   4  Mass.  R.  444,'  Keller  an  vs.  Brown. 

[If  it  appears  that  the  debt  secured  by  a  mortgage 
has  been  paid,  the  mortgagee,  in  a  writ  of  Entry  found- 
ed on  his  deed,  cannot  have  judgment  for  possession  of 
the  land.    2  Greenl.  322,  Vase  vs.  Hardy.} 

Sect.  XXYIII.  There  is  also  another  case  in  which 
an  executor  or  administrator  may,  in  our  practice,  main' 
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tain  a  unit  of  Entry.  It  is  where,  upon  the  recovery 
of  a  judgment  by  them,  execution  is  levied  upon  the 
land  of  the  judgment  debtor.  In  this  case,  after  the 
sheriff  has  completed  the  levy,  and  delivered  sei^n  to 
the  executor  or  administrator,  if  the  judgment  debtor 
refuses  to  g^ve  up  the  possession ;  or  if  a  stranger  en« 
ters  and  disseises  them,  they  may  maintain  their  writ 
of  Entry.  This  remedy,  though  not  expressly  given^ 
is  considered  as  implicitly  authorized  by  the  third  section 
of  the  statute  1788,  ch.  51,  §  3,  before  referred  to.  It 
provides  *^  that  whenever  any  executor  or  administrator 
shall  recover  judgment  for  any  sum  of  money,  where-* 
on  execution  shall  issue,  and  lands,  tenements,  or  here- 
ditaments,  shall  be  set  off  to  said  executor  or  adminis«» 
trator,  in  discharge  of  the  said  execution,  the  said  ex-* 
ecutor  or  administrator  shall  be  seised  and  possessed  of 
the  ytrhole  estate  in  the  lands,  tenements,  or  hereditaments 
so  set  off,  to  the  sole  use  and  behoof  of  the  widow  and 
heirs  of  the  deceased  intestate,  or  of  the  residuary 
legatee  or  legatees  of  the  testator,  as  the  case  may 

be.'' 
[272]      In  construing  this  statute,  it  has  been  contend** 

ed  that  the  word  use  must  have  its  technical 
sense ;  it  bemg  a  general  rule,  that  words  used  in  former- 
statutes,  which  have  acquired  an  established  meaning, 
should,  in  a  subsequent  statute,  be  understood  in  the 
same  sense.  See  A. Mass.  R.  606.  It  has  accordingly 
been  argued,  that  when  an  executor  or  administrator 
levied  an  execution  upon  real  property,  and  received 
seisin  frpm  the  sheriff,  he  became  seised  of  such  an  use, 
as  was  executed  by  the  statute  of  uses.  27  H.  YIII. 
ch.  10.  But  the  court,  taking  into  consideration  the 
other  provisions,  and  the  general  object  of  the  statute, 
considered  the  intention  of  the  legislature  to  be  niani* 
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fest,  that  the  executor  or  administrator  should  take  the 
estate,  not  as  an  use  which  the  statute  of  uses  would 
execute,  but  in  trusty  for  the  benefit  of  the  widow  and 
heirs,  until  it  should  be  distributed  by  the  court  of  pro- 
bate, or  at  least,  until  it  should  be  ascertained  whether 
the  land  levied  upon  would  be  wanted  to  discharge 
debts  and  legacies,  or  defray  the  expenses  of  the  ad- 
mmistration. 

This  construction,  it  was  observed,  seems  to  be 
necessary,  in  order  to  make  the  several  provisions  of 
the  statute  consistent  with  each  other.  For  the  fourth 
section  provides,  that  if  the  debtor,  his  heirs,  ex- 
ecutors, or  administrators  shall  redeem  the  estate  [273] 
which  has  been  levied  upon,  the  executor  or  ad- 
ministrator of  the  creditor  shall  receive  the  money,  and 
discharge  the  land  by  release,  or  other  legal  conveyance. 
But  if  the  estate  levied  upon  was  an  tiscj  which  would 
be  immediately  executed  by  the  statute  of  uses,  so  as 
to  vest  the  legal  estate  in  the  heirs,  it  would  be  absurd 
to  direct  the  executor  or  administrator,  (in  whom  no 
estate  would  be  left,)  to  execute  the  discharge.  4  Mass. 
R,  598,  Boylston  vs.  Carver. 

In  this  action  the  executor  or  admmistrator  should 
€Ount  upon  his  own  seisin,  in  the  capacity  in  which 
he  obtained  the  judgment.  In  other  respects  it  seems 
the  form  of  the  vmt  should  be  the  same  as  in  other 
writs  of  Entry.  5  Mass.  JR.  241,  Willard  vs.  Jfason  ; 
•)ijpp.  JVb.  40.  And  not  only  the  pleas  on  the  part  of 
the  tenant,  but  the  evidence,  verdict,  and  judgment  also, 
will  be  the  same,  as  if  the  demandant  had  recovered 
the  judj^ent,  levied  the  execution,  and  brought  his  writ 
of  Entiy  in  his  oum  right.  No  further  remarks,  there- 
fore, seem  necessary  m  relation  to  this  action. 
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CHAPTER  V. 


Writs  of  Dower  and  the  Proceedings  therein. 

[274]  Sect.  L  Dower  is  the  provision  made  by  the 
law,  upon  the  death  of  the  husband,  for  the  sup- 
port of  the  wife  out  of  his  estate,  during  her  life.  It  is 
an  institution  which  probably  had  its  origin  among  the  an* 
cient  Germans  ;  and  was  brought  by  them  into  the  south- 
em  parts  of  Europe.  For  as  early  as  the  time  of  Tacitus^ 
it  was  an  established  custom  among  the  German  nations, 
that  the  wife  should  bring  no  portion  to  the  husband ; 
but  that  the  husband  should  allot  a  part  of  his  property 
for  her  maintenance,  if  she  should  survive  him.  "  Do- 
tern  nan  uxor  maritOj  sed  uxori  maritus  offertJ^  Taci^ 
tus  de  Mor.  Ger.  18. 

It  has  been  supposed  that  among  the  Saxongy  the 
only  provision  made  for  the  support  of  the  wife,  after 
the  death  of  the  husband,  was  out  of  his  personal  estate. 
And  Sir  Martin  Wright  has  remarked,  that  "  we  find 
no  footsteps  of  dower  in  lands^  until  the  time  of  the 

JVbrmans.  But  on  the  contrary,  provision  is  made 
[275]  by  one  of  the  laws  of  the  Saxon  king  Edmund, 

for  the  support  of  the  wife  surviving  the  husband, 
out  of  his  goods  onlyj'^  Tenures,  193.  This  seems 
however  to  be  a  mistake ;  for  there  is  an  ancient  Saxon 
charter  m  the  appendix  to  the  Treatise  on  Gavelkind 
by  Mr.  Somner,  with  the  title  of  "  Chirogr^phfum  per* 
vetustum  de  nuptiis  contrahendis,  et  dote  constituenda^ 
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in  which  particular  landSf  together  with  a  certain  niun- 
ber  of  oxen,  cows,  horses,  and  band-meny  are  appropri* 
ated  for  the  dower  of  the  wife. 

By  the  ancient  customs  of  J^Tormandyy  the  wife  was 
entitled  for  her  dower  to  one  third  part  of  the  fief  of 
which  the  husband  was  seised  at  the  time  of  the  mar" 
riage.  The  husband  could  not  endow  his  wife  of  mx>re 
than  a  third  part  of  his  lands,  though  he  might  of  less. 
Grand.  Const,  ch.  lOL  And  this  seems,  according  to 
Glanvilk,  to  have  been  the  law  of  England^  at  the  time 
he  wrote,  in  the  reign  of  Henry  IL  But  there  were 
two  methods  of  making  the  endowment;  either  by 
naming  the  particular  lands,  at  the  time  of  the  marriage^ 
of  which  the  wife  was  to  be  endowed,  or  by  endowing 
her  generally  of  aUhis  lands.  And  to  this  the  husband^ 
was  bound,  by  the  ecclesiastical  as  well  as  the  secular 
laiuD.* 

At  first,  it  seems  that  dower  was  forfeited,  not  [276] 
only  by  incontinency,  but  by  a  second  marriage. 
But  in  the  time  of  Henry  I.  this  condition  was  restrict- 
ed to  cases  where  there  was  issue  of  the  husband* 
Black.  Tracts,  286. 

*  Dos  duobas  modis  dicitur  :  dos  enim  dicitur  vulgariter  id,  quod 
aliquis  liber  homo  dat  sponsa^  suae,  ad  ostium  ecclesise,  tempore 
desponsationis  suae ;  teneter  autem  unusquisque,  tarn  jure  ecclesi- 
astico,  quam  jure  seculari,  sponsam  suam  dotare  tempore  desponsa- 
tionis. Cum  quis  autem  sponsam  suam  dotat,  ant  nominat  dotem, 
aut  non.  Si  non  nominat,  tertia  pars  totius  tenemeoti  liberi  sui, 
intelligitur  dos  ejus,  et  appellatur  rationabilis  dos  cujnslibet  mu]ie« 
ris  tertia  pars  liberi  tenementi  viri,  quod  habuit  tempore  desponsa- 
tionis, ita  quod  fuerit  inde  scisitus  in  dominico.  Si  vero  dotem 
nominat,  et  plus  tertia  parte,  dos  ipsa  in  tanta  quantitate  stare  non 
poterit :  araensurabitur  enim,  usque  ad  tertiam  partem,  quia  minus 
tertia  parte,  scilicet  tenementi  sui,  potest  quis  dare  in  dotem,  plus 
intern  nan.   Glanv.  lib.  VI.  ch.  1 ;  [Su  I  Reeves'  Hist,  EJa.  100.] 
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Though  the  general  law  of  dower  w&s  thus  ew^ 
established,  there  were  also  local  customs  in  particular 
districts  by  which  the  wife  was  entitled  to  a  different  poJC"' 
tion  of  the  husband's  property.  By  the  custom  o(  Gavd^ 
kind  the  wife  was  endowed  of  a  moiety  of  all  the  land» 
the  husband  held  by  that  tenure^  subject  however  to  th» 
forfeiture  before  referred  to,  in  case  of  incontinency,  cnr 
a  second  marriage.  Rob.  Gav,  159.  And  by  the  cus-^ 
torn  of  Burrough  English  the  wife  was  entided  to  hold 
the  tohole  of  her  husband's  lands  m  dower.  Litt^ 
[277]  ^  37, 166.  These  usages  dearly  indicate  a  dif« 
ferent  origin  from  the  customary  lau>  of  JVbrmasP' 
dy,  though  that  was  generally  established^ 

The  necessity  of  Uiis  provision  for  the  wife  will  ap« 
pear  very  manifest,  when  the  principles  of  the  ancient 
htw  are  considered.  Before  the  introduction  o£  trustSf 
the  husband  could  give  nothing  to  his  wife  in  his  life-' 
time ;  and  until  the  reign  of  Henry  VIII.  he  could  not 
devise  his  lands  to  her,  Stat,  of  Wills,  32  H.  VIII  ch.  1. 
He  might,  it  is  true,  make  a  testamentary  disposition  of 
his  personal  property  in  her  favour.  But  in  the  early 
times  of  the  common  lauoj  to  which  we  now  refer^  the 
personal  property,  even  of  the  most  opulent,  was  com- 
paratively trifling.  Without  this  general  provision  there- 
fore, she  would  have  been  left  destitute,  unless  she  had 
been  specially  endowed  in  some  of  the  ancient  modes» 
at  her  marriage. 

The  right  of  dower  ought  to  be  regarded  not  only  as 
a  cimlj  but  emphatically  a  ^noral  right.  This  view  of  it 
has  been  clearly  stated  and  powerfully  enforced  by  Sir 
Joseph  Jeckylf  in  the  case  of  Banks  vs.  Sutton.  2  P.  W. 
702.  "  The  relation  of  husband  and  wife,"  he  observesy 
'^  as  it  is  the  nearest^  so  it  is  the  earliest^  and  there- 
fore the  wife  is  the  proper  object  of  the  care  and  kind^ 
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Hess  of  the  husband.  The  husband  is  bound  by  the 
law  of  jGroD  and  man,  to  provide  for  he;*  during 
his  life :  and  after  his  death,  the  moral  obKgatian  [278] 
is  not  at  an  end,  but  he  ought  to  take  care  of  her 
provision  during  her  own  life.  This  is  the  more  reason- 
able,  as  during  the  coverture,  the  wife  can  acquire  no 
property  of  her  own.  If  before  her  marriage  she  had  a 
real  estate,  this  by  the  coverture  ceases  to  be  hers,  and 
the  right  thereto,  whilst  she  is  married,  vests  in  the  bus* 
band ;  her  personal  estate  becomes  his  absolutely,  or  at 
least  is  subject  to  his  control.  So  that  unless  she  has  a 
real  estate  of  her  ovni,  (which  is  the  case  but  of  few,) 
she  may,  by  his  death,  be  destitute  of  the  necessaries  of 
life,  unless  provided  for  out  of  his  estate,  either  by  a 
jomtvre  or  dower.  As  to  the  husband's  personal  estate^ 
unless  restrained  by  special  custom,  (which  very  rarebf 
takes  place,)  he  may  give  it  all  away  from  her ;  so  that 
his  real  estate  (if  he  had  any,)  is  the  only  plarik  she  can 
lay  hold  of,  to  prevent  her  sinkmg  under  her  distress. 
Thus  is  the  wife  said  to  have  a  moral  right  to  dower.*^ 

Of  the  several  species  of  dower  mentioned  by  ift- 
tkton,  (^  48, 49,)  only  one  has  been  adopted  here,  which 
Is  usudly  denominated  DotJDer  at  the  common  bM{ 
though  with  us  it  has  been  estabfished,  and  the  proceed* 
ings  in  relation  to  it  are  in  a  great  measure  regulated^  by 
statute.  In  a  considerable  portion  of  our  country  the 
principles  of  the  common  law  upon  this  sub- 
ject have  been  very  little  departed  from,  either  [?79] 
as  to  the  extent  of  the  rights  the  remedy  by  which, 
in  ordinary  cases,  it  is  enforced,  or  the  conditions  and 
restrictions  to  which  the  right  is  subjected.  But  in 
some  of  the  states,  important  innovations  have  been 
made.  These  alterations,  the  limits  prescribed  to  th^s 
mmmmy  do  not  allow  us  to  notice  particularly.    We 

32  , 
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diall  therefore  only  observe,  that  the  greatest  departure 
from  the  rules  of  the  common  law,  upon  the  subject 
of  dower,  will  perhaps  be  found  in  the  statutory  pro- 
visions of  Vermont  and  Georgia;  in  both  of  which 
states,  the  widow,  whose  husband  has  died  without  is* 
suey  may  elect,  instead  of  her  dower  at  the  common  law5 
to  receive  a  moiety  of  the  residue  of  the  husband's  real 
and  personal  estate,  after  his  debts  are  discharged,  to 
her  ovm  use  forever. 

S£CT«  11.  [By  a  statute  of  the  colony  of  Massachx^ 
settSy  as  eariy  as  1641,  widows  were  allowed  their  dow- 
er, who  had  not  been  provided  for  by  a  jointure  in  lands 
and  houses,  for  term  of  life.  This  dower  was  to  be 
^  one  third  part  of  all  such  houses,  lands,  tenements  and 

.  hereditaments,  as  her  husband  was  seised  of  to  his  own 
use,  either  in  possession,  reversion  or  remainder,  in  any 

*  estate  of  inheritance,  or  of  frank  tenement  not  then  de* 
terminedy  at  any  time  during  the  marriage,"  for  their 
natural  Uves,  free  of  all  debts  and  charges^  made  by 
the  husband,  otherwise  than  by  some  act  or  consent  of 
the  wife,  signified  by  writing  under  her  hand,  and  ac- 
knowledged before  some  magistrate.  And  it  contained 
also  a  proviso^  **  that  every  such  widow,  so  endowed  as 
aforesaid,  shall  not  commit  or  suffer  any  strip  or  waste ; 
•but  shall  maintain  all  such  houses,  fences  and  enclosures^ 
as  shall  be  assigned  to  her  for  her  dowry,  and  shall  leave 
the  same  in  good  and  sufficient  reparation  in  all  respects." 
Colony  chartersy  &c.  99.  In  the  stat.  8  fF.  IIL  ch.  36, 
providing  for  the  distribution  of  insolvent  estates,  there  is 
an  express  saving  of  the  dower  of  the  wife.  And  by 
stat  \^  W.  III.  ch.  76,  general  provision  was  made  for 
the  assignment  of  dower,  very  nearly  the  same  as  by  the 
now  existing  law.] 


♦a*    • 
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What  estate  in  the  husband  shaD  be  necessary  to  en- 
title the  wife  to  dower,  is  not  determined  by  our  stat- 
utes. By  the  revised  statute  of  descents,  (1806,  ch,, 
90,  ^  1,  and  see  staU  1783,  ch.  36,  ^  4,)  there  is  an 
express  saving  to  the  widow  of  ^  her  dower  at  the  com- 
mon  lawy  unless  she  be  lawfully  barred  of  the  same.''' 
And  the  general  rule  of  the  common  law  is,  that  where 
die  husband  is  seised  of  lands  or  tenements  in  fee  sim- 
ple, FEE  TAIL  GENERAL,  Or  AS  HEIR  IN  SPECIAL   TAIL, 

during  the  marriage,  the  wife,  at  his  decease,  is  entitled 
to  dower.    LitL  ^  36. 

[The  rule  of  law,  as  generaDy  applicable  to  our  prac- 
tice is,  that  **  where  a  man  is  seised  of  such  an  inherit- 
ance,  that  the  issue  which  he  may  have  by  his  wife 
may,  by  any  possibility,  inherit  such  estate,  as  heir  to 
him,  such  wife  shaD  be  endowed  of  a  third  part  thereof 
m  severalty/'  But  of  a  remainder  or  reversion  on  a  free-  ^ 
hold,  the  wife  was  not  dowable  at  common  law.  For 
althoilgh  such  an  interest  is  descendible  or  transmbsiUe 
to  the  heirs  of  the  person  to  whom  the  remainder  is  • 
Hmited,  or  the  reversion  belongs,  equally  with  an  estate 
vested  in  possession ;  and  a  person  is  sometimes  ssud 
to  have  a  seisin  in  law,  of  such  remainder  or  reversion, 
thus  expectant  upon  an  estate  of  freehold :  yet,  by  the 
term  seisin^  as  applied  to  such  remainder  or  reversion,  it 
is  only  meant  that  the  property  or  interest  is  fixed  in 
the  remainder-man  or  reversioner.  The  particular 
estate  of  freehold,  and  the  remamder  or  reversion,  con- 
stitute in  law  but  07ie  estate^  and  the  seisin  is  strictly  in 
the  particular  tenant,  though  it  may  be  considered  as 
extending  to  all.] 

[By  the  statute  of  the  colony  above  mentioned,  it  ia 
declared  that  the  wife  shall  have  dower  in  the  lands  ^f 
which  the  husband  was  seised,  ^'  either  in  possession^ 


• 
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npernon,  or  remaindar/*  This  was  probably  always 
imderstood  to  mean  a  reversion  or  remainder  limited  on 
an  estate  for  years^  and  not  on  a  freehold ;  and  such  is 
imderstood  to  have  always  been  the  practice.] 

[A  woman  is  not  dowable  of  lands,  already  assigned 
to  another  woman  in  dower.  Thus  where  the  ancestor 
dies,  and  the  lands  descend  to  the  heir,  who  b  a  mar- 
ried man,  and  he  endows  the  widow  of  his  ancestor  of 
<me  third  part  of  the  lands  which  descended  to  him, 
and  then  dies ;  his  widow  can  have  dower  only  in  the 
remaining  two  thirds :  the  maxim  of  the  law  being,  that 
doB  de  dote  peti  non  debeL  Co.  IMU  31,  a ;  4  Co.  12K 
The  reason  of  this  rule  b,  that  the  widow  of  the  ances* 
tor  b  considered  as  in  the  estate  by  her  husbandy  by  a 
tide  prior  or  paramount  to  that  of  the  heir ;  consequently 
her  sebin  defeats  the  seisin  of  the  heir,  as  to  the  one 

'  third,  and  he  is  now  considered  in  law,  as  never  having. 

^  been  seised  of  it.  So,  if  the  heir  had  been  a  woman, 
who  endowed  her  mother,  and  then  married,  and  had 
issue,  and  died  in  the  lifetime  of  the  mother,  her  hus- 
band could  not  have  his  curtesy  in  the  lands  of  whidi 

the  mother  was  endowed.  1  Cruise,  153.] 
[880]  But  if  the  sebm  of  the  husband  b  only  for  am 
instant,  of  such  a  sei^  the  wife  shaU  not  be 
Mdowed.  Oo.  Jac.  615,  Jhncotta  vs.  Catherich;  [2 
Co.  67 ;  Co.  Litt.  31,  b ;  and  see  2  BL  Com.  132»  note 
(y.)]^  Therefore,  where  one  conveys  lands  to  the  hus« 
band  in  fee,  who  at  the  same  time,  by  a  deed  of  the 
same  date,  mortgages  the  land  to  his  grantor,  the  wife 
oi  the  grantee  cannot  have  dower ;  for  thb  b  all  one 
transaction.  The  seisin  is  but  for  an  instant ;  smce  by 
the  same  act,  or  at  least  the  same  transaction,  by  which 
ttie  husband  acquired  the  seisin,  he  parted  with  it  again, 
4  Mass.  It  568,  Holbrook  YS.finney;  [15  John»n  JL 
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458,  Stow  vs.  Tift.']  And  where  the  hu3baiid  received 
a  conveyance  in  fee,  and  at  the  same  time  mortgaged  the 
estate  in  fee  to  a  third  person  for  the  purchase  money, 
and  the  right  of  redemption  was  afterwards  foreclosed, 
it  was  held  that  the  wife  was  not  entitled  to  dower,  be- 
cause the  seism  of  the  husband  was  but  for  an  instant. 
14  Mass^  /2.  351,  Clark  vs.  Munroe. 

So  if  tenant  for  Ufe  makes  a  feoffment  in  fee,  hia 
wife  shall  not  be  endowed :  for  although,  by  making  the 
fiM>ffment,  he  gained  a  tortious  fee^  it  was  but  for  an  in* 
stant,  and  it  passed  the  same  moment  to  the  feoffee. 
Cro.  Jac.  615.  In  like  manner,  if  a  joint- tenant  make 
a  feoffment  in  fee,  his  wife  shall  not  have  dower ;  be- 
cause he  was  seised  of  an  estate  in  severaity  but 
for  a  moment,  since  he  passed  it  to  the  feoffee,  [281] 
by  the  same  act  by  which  he  acquired  it  Cro. 
Jac.  615 ;  [Post.  §  9,  6.]  And  it  is  upon  the  same 
principle  that  the  wife  of  a  feoffee  to  uses  is  not  entitled 
to  dower ;  nor  the  wife  of  the  conusee  of  a  fine,  when 
by  the  same  fine  the  estate  is  rendered  back  again  to 
the  conusor.    2  Co.  77,  a.  lord  Croma)eWs  case. 

[It  is  proper  to  mention,  however,  that  there  is  a  case 
which  may  seem  to  be  an  exception  to  the  rule,  that 
there  can  be  no  dower,  where  the  seisin  of  the  husband 
is  but  for  a  moment  For  where,  upon  the  death'  of 
the  ancestor,  the  heir  has  the  right  of  succession,  to-« 
gether  with  the  seisin  in  law^  his  widow,  it  is  said,  shall 
have  her  dower,  though  the  heir  die  before  entry,  and 
the  seisin  in  law  remain  in  him  but  for  a  moment.  As 
where  lands  descend  to  an  heir,  who  is  married  at  the 
time  of  the  descent  cast,  and  a  stranger  abates,  on  the 
death  of  the  ancestor,  and  during  the  possession  of  th6 
stranger  the  heir  dies,  his  widow  shall  be  endowed.  If 
the  stranger  entered  at  the  instant  that  the  anc^tor 
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died,  he  must  have  entered  upon  a  vacant  possession, 
or  he  could  not  have  abated.  And  in  contemplation  of 
law,  the  seisin  was  in  the  heir,  before  the  abatement, 
though  it  was  but  for  an  instant  But  if  the  heir  had 
not  been  married  at  the  time  the  descent  was  cast,  and 
a  stranger  had  abated,  and  afleruyards  the  heir  had 
married,  and  then  died  without  having  regained  the 
seisin,  his  wife  would  not  be  entided  to  dower.  For  by 
the  entry  of  the  stranger,  his  seisin  in  law  is  said  to  be 
rebutted.  He  has  therefore  no  seisin,  either  in  fact  or  in 
law,  during  the  coverture  ;  but  only  a  right.  And  of  a 
right  a  woman  can  no  more  have  her  dower,  than  a 
man  can  have  his  curtesy  :  though  a  contrary  doctrine 
seems  to  be  held  in  Wood^s  Institutes.  Co.  IMt.  31, 
a;  Perk.  ^  366 ;  Plowd.  137,  b ;  Waik.  L.  D.  49,  51, 
2d.  ed.  and  see  Wood's  Inst.  123,  ed.  1738.] 

The  reason  that  the  wife  of  a  joint-tenant  in  fee  or 
in  tail  cannot  be  endowed  out  of  the  joint  estate  is,  be- 
cause by  the  death  ef  one  joint-tenant,  the  estate  goes  to 
the  survivor,  who  is  in  by  the  first  donor,  and  therefore 
by  title  paramount  to  that  of  the  wife  of  the  deceased 
joint-tenant,  who  is  in  %  the  husband.  Co.  Litt.  37,  b. 
But  smce  our  statute  of  1785,  ch.  61,  which  provides 
that  all  estates  conveyed  to  two  or  more  persons,  shall 
be  deemed  estates  in  common^  unless  it  be  manifestly  the 
tnterUion  of  the  alienor,  that  they  should  be  held  as 
joint  estateSj  very  few  cases  occur,  which  call  for  the 
application  of  this  principle.  And  when  an  estate  is 
mortgaged  to  the  husband  in  fee,  the  wife  will  not  be 
entided  to  dower,  until  the  mortgage  is  foreclosed^ 
Neither  can  she  have  her  dower  of  a  trust  estate. 
Cruise,  Tit.  6,  ch.  3,  ^  32. 

By  the  law  of  England,  where  lands  are  mort- 
gaged in  fee,  the  wife  cannot  have  her  dower,  though 
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the  husband  is  entitled  to  his  curtesy^  in  the  [282] 
equity  of  redemption.  But  if  the  mortgage  is  only 
for  a  term  of  years,  the  wife  shall  be  endowed- 
Cruise^  Tit.  6,  ch.  3,  ^  IL  The  same  doctrine  was 
formerly  recognized  in  Massachusetts.  10  Mass.  R. 
366,  Bird  vs.  Gardner.  But  the  case  of  Snow  vs. 
Stevens^  (15  Mass.  R.  278,)  has  shaken,  if  not  over- 
turned the  former  decisions ;  and  there  is  great  reason 
to  believe,  that  whenever  the  question  shall  come  di- 
reedy  before  the  court,  it  will  be  determined  that  the 
wife  is  dowable  of  an  equity  of  redemption,  as  well 
where  the  mortgage  is  in  fee,  as  when  it  is  only  for  a 
term  of  years.  This  doctrine  has  been  established  in 
Connecticut,  upon  great  consideration.  1  Conn.  R.  559, 
Fish  vs.  Fish.  And  several  decisions  in  J^Tew  York^ 
seem  strongly  to  favour,  if  they  do  not  indeed  fully 
sanction  it.  6  Johns.  R.  290,  Mtchcock  vs.  Harrington  ; 
7  Ibid.  277,  Collins  vs.  Torrey. 

[Since  the  former  edition  of  this  work  was  published, 
it  has  been  expressly  determined,  that  a  widow  is  dow- 
able of  an  equity  of  redemption  in  lands,  which  were 
mortgaged  during  the  coverture,  and  in  which  mortgage 
she  joined  with  the  husband.  Her  release  of  dower, 
it  was  said,  was  co-extensive  with  the  mortgage,  and 
extended  no  further :  consequently,  the  right  of  dower 
continued,  subject  only  to  that  incumbrance.  6  Pick.  R. 
416,  Walker  vs.  Griswold.  If  the  purchaser  of  an 
equity  of  redemption  redeem  the  mortgage,  the  widow 
of  the  mortgagor  will  be  let  in  to  have  her  dower,  by 
contributing  her  proportion  to  the  mortgage  debt,  ac- 
cording to  the  value  of  an  estate  for  her  life,  in  one 
third  part  of  the  mortgaged  premises.  And  the  value 
of  such  life  estate  is  to  be  estimated  by  the  rules  for 
estimating  the  value  of  Ufe  annuities.    5  Pick.  R»  1 46, 
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Oibsan  vs.  Crehare.  But  such  a  right  to  dower  cannot 
be  enforced  by  an  action  at  law^  against  the  mortgagee^ 
or  his  assignee.  It  is  only  by  a  ^  in  chancery,  (under 
which  the  equitable  extent  of  the  claim  of  the  widow 
of  the  mortgagor  can  be  adjusted^  and  her  due  propor- 
tion  of  the  rents  and  profits  taken  into  the  account,) 
that  her  right  can  be  enforced,  in  a  manner  that  will  give 
her  all  she  is  entitled  to,  without  manifest  injustice  to 
the  party  against  whom  she  claims.  3  Pick.  R.  483,  4^ 
Gibson  vs.  Crehore.  And  it  is  not  necesssary  for  her 
to  obtain  an  assignment  of  dower,  to  enable  her  to 
maintain  a  suit  in  equity,  for  the  redemption  of  the  mort- 
gage.   5  Pick.  JR.  1 46,  Qibson  vs.  CrehoreJ] 

Sect.  III.  At  the  common  law,  there  were  three 
indispensible  requisites  to  entitle  the  wife  to  dower) 
namely,  makriaoe,  seisik,  and  death  ot  the  husband. 
(Jo.  LUt.  31,  a. 

1.  There  must  be  a  marriage  actually  solemnized 
in  the  manner  requbed  by  law,  between  persons  capa* 
ble  of  contracting ;  it  being  an  ancient  maxim  of  the 

common  law,  '*  ubi  nuOum  mairimoniumf  ibi  nulh 
[283]  dos:'    [Bract.  1.  2,  c.  39,  s.  4.]    But  it  seems 

that  although  the  marriage  may  be  voidabk,  if  it 
has  not  actually  been  avoided  in  the  lifetime  of  the  hus- 
band, the  wife  shall  have  her  dower.  Co.  LUt.  32,  a } 
Perk.  ^  304,  305,  306. 

Accordiag  to  lord  Coke,  it  is  no  objection  to  the  wife's 
claim  to  dower,  that  the  marriage  took  place  before  the 
parties  were  of  sufficient  age  to  consent.  For  if  the 
wife  was  more  than  nine  years  old,  at  the  time  of  the 
husband's  death,  she  shall  be  endowed,  whatever  may 
be  the  age  of  the  husband.     Co.  Litt.  32,  a. 

2.  By  the  common  law,  a  distinction  exists  between 
curtesy  and  dower^  with  regard  to  the  kind  cf  seisijt 
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aecessaiy  to  their  oonstunmation.  If  the  wife  hdd  only 
a  aeUin  in  laWj  the  husband  cotdd  not  be  tenant  by  the 
ourtdsy,  because  it  was  his  awn  fault  that  he  had  not 
made  an  entry  upon  the  lands  descended  to  her.  But 
there  was  no  necessity  for  a  seisin  in  factf  to  entitle  the 
wife  to  dower ;  because  if  that  were  necessary,  (as  the 
wife  could  not  enter,  and  thus  acquire  a  seisin  in  fact  for 
him  without  his  consent,)  the  husband  might  purposehf 
omit  to  enter,  that  he  might  thereby  defeat  her  claiuL 
Co.  LUt.  81,  a« 

Therefore  if  the  ancestor  die  sebed,  and  then  his  henr 
also  dies,  without  havmg  entered  upon  the  lands 
descended  from  the  ancestor,  still  the  wife  of  the  [284] 
heir  shall  have  her  dower.  For  her  husband 
acquired  a  seisin  in  kM,  by  the  death  of  his  ancestor^ 
without  his  making  an  entry^  which  would  have  been 
necessary  to  give  him  a  seisin  in  fact  And  though  a 
stranger  might  have  entered,  after  the  death  of  the  an« 
cestcH*,  the  wife  would  still  be  entitled  to  dower ;  for  the 
heir  had  acquired  a  seisin  in  law,  at  the  moment  of  his 
ancestor's  decease,  and  before  the  abatement  of  the 
stranger.  But  where  the  stranger  abated  before  the 
marriage  of  the  heir,  who  afterwards  died  without  mak- 
ing any  entry  upon  the  lands  descended,  the  wife  of  the 
heir  could  not  have  dowen  For  the  seisin  in  IdWy  ac- 
quired by  the  death  of  the  ancestor,  was  divested  by 
the  abatement^  before  the  marriage*  Consequently  there 
was  no  seism,  in  fact^  or  in  Uw)^  during  the  ooverture. 
IMt.  S  448 ;  Perk.  §  367 ;  [2  Prest.  Mst.  403,  4.] 

This  distinction  as  to  the  kind  of  seisin  necessary  to 
a  tenancy  by  the  curtesy  and  in  dower,  is  adopted  in 
our  practice,  and  generally  recognized  in  this  country* 
But  it  has  been  decided  in  Connecticutj  that  the  hus- 
band migjbt  be  tenant  by  the  curtesy  of  lands,  of  wUch 
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Hie  wife  was  disseised  during  the  whole  period  of  the 
eoYerture*    4  Z>aj/'«  JR.  294,  Bush  vs.  Bradley. 

It  should  be  remembered,  however,  that  though  an 
actual  seisin  by  the  husband  is  not  required,  to 
[285]  entitle  the  wife  to  dower ;  yet  he  must  have  a 
present  right  to  be  seisedj  or  she  cannot  be  en^ 
dowed.  Therefore  if  he  has  only  a  vested  remainder^ 
s&er  an  estate  for  life,  his  wife  cannot  have  dower,  at 
the  death  of  the  tenant  for  life,  who  had  survived  her 
fausband«  For  in  this  case  the  husband  had  no  right  to 
the  seisin  during  the  coverture.  7  Mass.  R*  263,  El' 
dredge  vs.  Forrestal. 

3*  The  last  requisite  to  the  consummation  of  dower» 
by  the  principles  of  the  common  taw,  is  the  death  or 
TH£  HrsBANB.  And  this  according  to  Ck>ke  must  be  a 
natural  death  ;  since  what  is  denominated  the  cioil  death 
of  the  husband,  (as  becoming  a  monk,)  will  not  give  the 
wife  a  right  to  be  endowed.  Co.  Litt.  33,  b*  But 
others  have  contended  that  if  the  husband  was  banished 
by  act  of  parliament,  or  by  abjuration,  f  which  is  a  civil 
death,)  the  wife  should  be  entided  to  dowen  See  JenL 
Cent.  1,  case  I. 

By  the  law  of  Massackusetts,  the  wife's  right  to  be 
endowed,  (not  only  of  the  lands  of  which  the  husband 
is  seised)  but  of  those  which  he  has  aliened  also,)  may 
become  absolute,  even  in  the  lifetime  of  the  husband. 
14  Mass.  /?.  219,  Davol  vs.  Hotvland.  But  this  is  by 
force  of  a  statute,  which  provides  that  when  there  shall 
be  a  divorce  for  the  caruse  of  adultery,  committed 
[286]  by  the  husbandy  the  wife  shall  have  dower  in  his 
lands,  in  the  same  manner  as  if  the  husband 
wwe  dead.    Stat.  1786,  ch.  69,  ^  3. 

It  may  be  here  mentioned,  that  notwithstanding  the 
general  rule  of  the  common  law,  that  the  widow  is  dow^ 
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nble  ct  all  the  real  estate  of  which  die  husband  was 
seised  during  the  coverture ;  it  has  been  held  by  our 
court,  that  she  cannot  be  endowed  of  lands  in  a  toild 
and  utteriy  unproductive  state.  For  it  would  be  no  ad- 
vantage  to  her,  since  she  could  make  no  profit  of  them, 
without  subjecting  herself  to  an  action  of  waste ;  and  it 
might  be  very  injurious  to  the  heir  or  alienee.  15 
Ma88.  JR.  1 64,  Conner  vs.  Shepherd. 

[So  where  the  husband  has  aliened  lands,  while  they 
Kmained  in  a  wild  and  uncultivated  state,  the  wife  will 
not  be  entitled  to  dower,  although  the  lands  may  havQ 
been  rendered  productive  by  the  purchaser.  1  Pkk^  A 
21,  Webb  vs.  Taumsend.  But  of  wild  lands,  used  by 
Ae  husband  for  the  purpose  of  procuring  fuel,  and  tim« 
ber  for  repairs,  as  an  appendage  to  his  house  and  culti* 
vated  lands,  the  wife  shall  be  endowed.  7  Pick.  B.  1 43, 
White  et  ux^  vs.  WUks.  And  it  seems  that  lands  which 
have  been/(wwerfy  cultivated^  are  subject  to  doww, 
though  they  may  yield  no  income,  at  the  time  the  dow* 
er  is  demanded.    2  JV.  Hamp.  R.  56,  Johnson  vs.  Per- 

ley.] 

Sect.  IV.  Alieks,  by  the  common  law,  cannot  hold 
lands  in  England  ;  and  are  consequently  excluded  fi-om 
the  privileges  of  curtesy  and  dower.  7  Co.  25,  a«  Cal^ 
tm^e  case.  And  this  ancient  principle  of  the  law  has 
been  generally,  perhaps  universally,  adopted  in  thi» 
country.  In  MaseadmsettSy  however,  this  legal  inca- 
pacity of  the  wife^  (who  was  an  alien  at  the  time  of  hey 
marriage,)  to  recover  her  dovoer^  has  been  removed  by  ^ 
late  statute,  (1812,  ch.  94,)  but  no  alteration  of  the  comr 
mon  law  has  yet  been  made,  in  relation  to  temnta  by 
the  curtesy. 

The  rigour  of  the  ancient  feudal  law  deprived  the 
wife  of  a»  aitginied  traitor  or  felon  of  her  dowr 
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[887]  er.  But  this  barbarous  pokey  oi  ancient  tknes^ 
which  attempted  to  prevent  political,  or  other 
offences,  by  involving  the  near  connexicms  of  the  of* 
fender  in  the  punishment  of  his  crimes,  it  has  been  well 
observed,  is  abhorrent  to  the  genius  and  char-» 
ACTER  of  our  JUDICIAL  INSTITUTIONS.  For  the  Small 
number  of  felonies  in  our  criminal  code,  specific  punish* 
tnenis  are  provided  by  statute ;  among  which  punish-* 
ments  are  neither  corruption  of  blood  nor  forfeiture  of 
dower^  The  same  character  of  mildness  is  a  distin** 
guishing  feature,  not  only  in  the  laws  of  the  nation,  but 
m  those  of  most  of  the  individual  states.  And  it  can* 
not  be  im{»'oper  to  remark  here,  to  the  honour  d  the 
founders  of  our  state  sovereignty,  that  these  humane 
principles  have  not  been  lost  sight  of  in  times  of  thd 
greatest  political  excitement.  For  even  the  widows 
of  those  who  were  denounced  by  the  legislature,  fjid 
of  Jtpril  30,  1 779, J  during  the  war  of  the  revolution,  aa 
conspirators^  and  whose  estates  were  declared  forfeited 
to  the  government,  were  not  deprived  of  dowen  Scb 
9  Mass.  R.  363,  Sewall  vs.  Lee.  And  the  same  princin 
pie  has  been  recognized,  under  a  similar  law  of  some  of 
the  other  states.  1  Johns.  Cases,  27 ;  8  Baj^s  R.  ao» 
fVells  vs.  Martin. 

If  an  alien  is  naturtdized,  the  disqualification  aa 
[288]  to  dower  is  thereby  removed }  and  it  seems  she 
will  be  entitled,  not  only  to  be  endowed  of  the  landa 
of  which  the  husband  was  seised,  after  the  naturalization, 
but  of  those  also  which  he  had  aliened  before^  But 
where  a  woman  is  made  a  denizen,  she  can  have  dower> 
only  out  of  those  lands  of  which  the  husband  was  seis^ 
ed,  at  or  after  the  time  of  her  denizenation.  13  Co. 
23 ;  Cruise,  Tit  VI.  ch.  2,  ^  31,  32.  This  distinction, 
however,  is  unimportant  in  this  country,  because  ow 
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kws  do  not  recognize  that  intermediate  grade  between 
an  alien  and  a  citizen,  which  is  denominated  denizen  by 
ike  law  of  England. 

Sect.  V.  By  the  law  of  Massachusetts,  a  wife  may 
debar  herself  of  dower  in  the  lands  of  her  husband,  by 
joining  with  him  in  a  conveyance.  And  the  mode  by 
which  this  is  usually  done,  is  by  introducing  her  in  the 
dbse  of  the  deed,  as  expressly  relinquishing  all  claim  to 
dower  in  the  lands  conveyed,  and  by  her  executing  the 
deed  with  her  husband.  7  Mass.  R.  20,  Fowler  vs. 
Sparer;  9  Ibid.  17^  LUhgow  vs.  Kavenagh;  [13 
Mass.  R.  223,  Lafkm  vs.  Cartis.']  It  is  not  necessary  by 
eur  law,  that  the  wife  should  acknowledge  the  deed  with 
the  husband,  in  order  to  make  it  binding  on  her.  For 
&e  principal  object  of  the  acknowledgment  is  to  give 
evidenee  to  the  register  of  the  genuineness  of  the  deed, 
and  that  it  is  entitled  to  be  recorded ;  for  which 
purpose  the  acknowledgment  of  the  husband  is  [289] 
sufficient,  wiliiout  that  of  the  wife.  9  Mass.  R. 
820,  CatUn  vs.  Ware ;  7  lb.  30,  Marshall  vs.  lUL 
And  the  student  wUl  recollect,  that  in  our  practice  the 
acknowledgment  and  recording  of  a  deed  does  not 
dispense  with  the  proof  of  the  execution  of  it^  upon  the 
issue  of  nan  est  factum.    9  Mass.  R.  220. 

[By  a  Stat  of  MassaehusettSj  (1823,  ch.  146,  ^  2,)  the 
wife  of  any  person  under  guardianship,  as  a  person  non 
etmpos  mentis,  or  as  a  lunatic  or  distracted  person,  or 
as  a  person  given  to  excessive  drinking,  idleness,  gaming 
or  debauchery,  may  release  her  dower  by  joining  with 
the  guardian  in  a  conveyance  of  the  land,  or  by  any 
other  deed  dubf  acknowledged  and  recorded.'] 

When  the  wife  does  not  join  with  the  husband  in  the 
original  conveyance,  she  may  debar  herself  of  her  dow- 
etf  by  executing  a  subsequent  deed  with  him,  in  which 
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the  sale  of  the  estate  is  recited  as  the  consid^^tioDt 
upoE  which  she  consents  to  relinquish  her  dowen  7 
Mass.  JR.  20,  Fowler  vs.  Shearer.  But  the  ivife  will  not 
be  barred  of  dower,  by  merely  putting  her  signature 
and  seal  to  the  instrument  with  her  husband,  if  there 
are  no  words  in  it,  expressing,  or  at  least  clearly  im- 
{dying  an  intention  on  her  part,  to  relinquish  her  claim 
to  dower  in  the  lands  conveyed.  9  Mass*  It  220,  Cat" 
Unvs.  Ware;  [13  Maes.  R.  223,  Lufkin  vs.  Curtis; 
and  9ee  3  Mason,  347,  Powell  vs.  Monson  8f  Brmfield 
Manufac.  Co."]  [In  a  recent  case  it  is  held,  that  whena 
the  wife  joins  with  her  husband  in  a  deed,  ^  in  token 
ei  her  relinquishment  of  dower,''  without  any  words  of 
grant  on  her  part,  she  is  estopped  to  claim  her  dower» 
although  the  husband  may  have  conveyed  all  his  right 
and  tide  to  the  grantee  named  in  the  deed,  by  a  prior 
conveyance.  8  PicL  E.  632,  Steams  vs.  Swift.  In 
JfeW'Hampshire,  a  married  woman  may  bar  herself  of 
dower,  ,by  a  deed  executed  by  her,  without  being 
joined  by  her  husband.  2  JV*.  Hamp.  R.  507,  Shepherd 
vs.  Howard.'] 

[But  if  the  wife,  having  come  to  an  agreement  to 
separate  from  her  husband,  make  a  release  to  him,  dur* 
ing  the  coverture,  of  all  her  right  to  claim  dower  in  hia 
estate,  it  will  be  no  bar  to  her  recovering  her  dower«  3 
Greenl.  63,  Rowe  vs.  HandU&n.] 

Where  the  wife  relmquishes  her  claim  to  dower,  by 
joining  her  husband  in  a  deed  of  conveyance,  containr 
ing  the  usual  covenants ;  and  the  grantee  afterwards  r^ 
covers  judgment  and  satisfaction  against  the  husband, 
for  an  alleged  breach  of  his  covenants,  ^^  that  he  was 
lawfuUy  seised  and  had  good  fight  to  convey  ,*" 
[290]  such  deed  cannot  be  made  use  of  to  bar  the  wife 
of  her  dower  in  the  land.    For  the  wife  k  not 
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to  be  deprived  of  dower,  by  joimng  her  husband  in  a 
deed  by  which  no  estate  passed  from  him.  9  Mass.  R. 
143,  Stinsan  vs.  Sumner.  But  where  the  wife  joined 
with  her  husband  in  a  mortgage,  and  relinquished  all  her 
claim  of  dower,  in  the  estate  mortgaged,  which  was 
afterwards  redeemed  by  the  purchaser  of  the]  equity  of 
rtdemfptum ;  it  was  decided  that  the  wife  could  derira 
no  benefit  from  the  discharge  of  the  mortgage.  For 
since  the  purchaser  of  the  equity  of  redemption  had 
ftll  the  equitable  interest  in  himself  upon  his  redeeming 
the  mortgage,  the  legal  estate  followed  the  equitable  in- 
terest, and  he  became  seised  of  the  whole  fee  simple, 
discharged  of  the  wife's  dower.  8  Mass.  /?.  491,  Pop* 
kin  vs.  Bumstead.  On  the  other  hand,  where  the  wife 
joined  with  the  husband  in  a  mortgage,  and  after  the 
death  of  the  husband,  his  administrator  redeemed,  it 
was  held  that  the  wife's  right  of  dower  was  restored 
13  Mass.  R.  525,  Hildreth  vs.  Jones. 

In  another  case  the  wife  of  the  mortgagor  joined 
with  her  husband,  and  relinquished  her  right  of  dower, 
after  which  the  husband's  equity  of  redemption  was 
taken  and  sold  on  execution :  but  before  the  purchaser 
of  the  equity  entered,  a  person,  who  had  been  tenant 
under  the  mortgagor,  paid  the  debt  to  the  as- 
signee of  the  mortgage,  who  executed  a  release  [291] 
to  the  mortgagor.  The  purchaser  of  the  equi- 
ty of  redemption  afterwards  entered,  and  the  mortgagor 
died.  It  was  held  that  the  wife  of  the  mortgagor  was 
entitled  to  dower,  against  the  assignee  of  the  piu-chaser 
of  the  equity  of  redemption ;  because  the  latter  could  not 
set  up  against  the  wife  the  mortgage  which  she  had  exe- 
cuted, but  a  stranger,  and  not  the  purchaser  of  the  equity, 
had  discharged.     1 7  Mass.  R.  664,  Barker  vs.  Parker. 
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[In  a  kte  case,  where  the  husband  had  mortgaged 
his  lands,  and,  in  consideration  of  his  wife's  joining  in 
the  deed,  and  releasing  her  right  of  dower  to  the  mort-^ 
gagee,  conveyed  the  equity  of  redemption  to  a  stranger 
in  fee,  for  the  benefit  of  the  wife,  but  by  a  deed  which 
contained  no  declaration  of  a  trusty  and,  upon  the  face 
of  it,  purported  to  be  for  the  consideration  of  a  sum  of 
money  paid  by  the  grantee ;  it  was  held,  as  agcmst  the 
creditors  of  the  husband,  that  the  relinquishment  of  the 
right  of  dower  by  the  wife,  was  a  yalid  consideration 
for  the  conveyance  of  the  equity  of  redemption ;  and 
that  it  might  be  proved  by  parol  evidence,  that  it  was 
the  true  consideration.  And  if  it  was  an  honest  trans^ 
acdon,  and  the  right  of  dower  was  equivalent  in  value 
to  the  equity  of  redemption,  the  conveyance  was  valid ; 
and  whedier  the  trust  could  be  enforced  by  the  wife  or 
not,  was  immaterial.  7  Pick.  R.  638,  BuUard  vsir 
Briggs.] 

The  wife  may  also  debar  herself  of  dower,  by  ac- 
cepting a  jointure  upon  her  marriage.  But  no  jomture 
is  a  bar  to  dower,  unless  it  be  of  a  freehold  estate,  for 
her  life  at  least,  in  lands,  tenements,  or  hereditaments, 
to  take  effect  in  possession  or  profit,  immediately  upon 
the  husband's  death.  7  Mass.  R.  153,  Hastmgs  vs« 
Dickinson;  [4  Co.  2,  Mary  Fei7wm'«  case.^  [But 
though  the  estate  must  be,  in  pomt  of  quantity,  for  the 
life  of  the  wife :  yet  it  may  be  so  limited  as  to  be  sooner 
determinable  by  her  oum  act.  Therefore  an  estate  to 
a  wife  durante  viduitaie,  is  a  good  jointure,  if  accepted 
by  the  wife ;  because  it  must  continue  to  her  for  her 
life,  unless  sooner  determined  by  her  own  act,  4  Co* 
3,  Vemori^s  case.^ 

And  if  a  widow  be  evicted  of  her  jointure,  which  has 
been  regularly  settled  upon  her,  she  will  be  kt  in  to 
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4lam  hw  dcm&r  in  the  other  lands  of  her  husband ;  he*^ 
(Ause,  by  the  eviction,  the  consideration  upon  which  she 
was  to  have  been  barred  of  her  dower,  has  wholly  failed* 
Therefore  when  the  wife  had  covenanted  with  her  hus-« 
band  before  marriage,  that  in  consideration  of  a  provis'^ 
ion  made  for  her  by  the  husband,  by  an  annuity  to  con- 
tinue during  her  life^  she  would  never  demand 
dower  in  any  lands  of  which  he  might  die  seised  [292] 
and  possessed,  and  the  husband  afterwards  died 
ixksoheni ;  it  was  held,  on  two  grounds^  that  the  wife 
was  not  barred  of  her  dower*  First,  Because  the  pro- 
vision made  by  the  husband  for  the  wife  was  not  a  j^e«- 
hold  estate  in  lands,  and  therefore  not  a  legal  jointure  ; 
and  Secondly,  Because  the  consideration,  upon  which 
she  had  consented  to  relinquish  her  claim  to  dower,  had 
wholly  failed.  7  Mass.  R.  1 53,  Hastings  vs.  Dickinson  } 
see  15  Mass,  R.  106,  Oibson  vs.  Gibson. 

[A  wife  cannot  bar  her  right  of  dower  by  any  con- 
tract or  covenant  made  with  her  husband,  or  by  any 
release  made  to  him,  during  the  coverture.  3  GreenL 
68,  Rowe  vs.  Hamilton.'] 

If  the  wife  accept  the  provision  made  for  her  by  the 
husband's  will,  mstead  of  dower,  she  may  thereby  de-* 
bar  herself  from  bemg  endowed  afterwards.  But  our 
statute  has  expressly  declared,  that  the  widow  may  in 
aU  cases  waive  the  provision  made  for  her  in  the  will  of 
her  deceased  husband,  and  claim  her  dower,  and  have 
the  same  assigned  to  her,  in  the  same  manner  as  though 
her  husband  had  died  intestate ;  in  which  case  she  shall 
receive  no  benefit  fipom  such  provision,  unless  it  plainly 
appears  by  the  will,  to  be  the  testator's  intention  that  it 
shall  be  in  addition  to  her  dower.  Ma^s.  Stat.  1 783, 
eh.  24,  ^  8 ;  [1  Oreenl.  148,  Perkins  vs.  Little.] 
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It  is  said  thiat  even  a  diccrcefar  aduUery  was  not  a 
bar  to  dower^  by  the  ancient  common  law;  since  suck 
a  divorce  in  England  was  not  a  dissohUian  ol* 
[293]  the  marriage,  as  it  is  in  MassackMetis.  But  by 
the  statute  of  Westminster  2,  (13  JEdw.  I.  ch. 
34,)  it  is  declared,  that  if  a  wife  wUUngly  leave  her  hus* 
band,  and  continue  with  an  adulterer,  she  shall  be  barred 
of  her  action  to  demand  dower,  if  she  be  convicted 
thereupon;  except  her  husband  wilUngiy^  and  without 
coercion  of  the  church,  reconcile  her^  and  suffer  her  to 
dwell  with  him ;  m  which  case  she  shall  be  restored  to 
her  action. 

According  to  lord  Coket  though  the  wife  be  taken 
away  against  her  willy  she  shall  lose  her  dower,  if  she 
vohmtarUy  remain  with  the  adulterer,  without  being 
reconciled  to  her  husband.  And  it  will  make  no  differ- 
ence, though  she  went  away  with  the  consent  of  the  hus-t 
band.     Co.  2  Inst.  436,  436. 

Sect.  YI.  It  often  happens  that  a  person  about  to 
make  a  purchase  of  real  property  is  desirous  of  taking 
the  conveyance  in  such  a  form,  as  to  prevent  a  right  of 
dofjocr  in  that  property  becoming  vested  in  his  wife. 
Sometimes,  also,  a  person  about  to  marry  is  desirous  of 
placing  his  real  property,  or  a  part  of  it,  in  such  a  situa* 
tion  as  not  to  be  subject  to  the  dower  of  the  intended 
wife.  It  may  be  useful  therefore  to  the  student,  to  no- 
tice the  subject  in  this  place,  though  not  strictly  a  part 
of  the  law  of  real  actions. 

Of  the  several  methods  which  have  been  adopted  or 
proposed,  for  the  purpose  of  preventing  dower,  only 

four  will  be  mentioned. 
[294]       1.    The  purchaser,  in  some  instances,  has 
taken  a  conveyance  to  himself  and  a  trustee 
jointhfy  and  to  their  heirs ;  but  as  to  the  estate  of  the 
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trustee  and  lus  heirs,  in  trwt  for  the  purchaser  and  his 
heirs.  And  this  will  effect  the  object  of  the  purchaser, 
if  the  trustee  should  be  the  survivor ;  because  the  wife 
cannot  have  dower,  (as  has  been  before  remarked,) 
(jhUe,  p.  253,)  in  lands  of  which  the  husband  is  seised 
jointbf  with  another,  who  survives  him.  But  if  the 
trustee  should  happen  to  die  first,  the  whole  estate 
would  thereby  vest  in  the  husband,  Tas  survivor,  ';and 
consequently  the  right  of  dower  would  instantly  attach 
upon  the  estate.     [^See  Watk.  Canv.  24.] 

2.  The  estate  is  sometimes  limited  either  to  the  pur- 
chaser, and  a  trustee,  and  the  heirs  of  the  trustee,  but 
in  trust  for  the  purchaser :  or  the  whole  estate  is  limited 
immediately  to  the  trustee  and  his  heirs,  in  trust  for  the 
purchaser  and  his  heirs.  But  both  these  modes  are  ,ob- 
jectionable,  on  account  of  their  keeping  the  legal  fee  out 
of  the  purchaser ;  and  in  case  of  the  trustee's  death 
they  expose  the  purchaser  to  peril,  on  the  one  hand  or 
the  other.  For  if  the  trustee  should  die  without  heirs, 
the  estate  uxmld  escheat ;  and  if  he  left  heirs,  they  might 
be  infants,  or  married  women,  or  persons  residing  at  a 
distance,  and  perhaps  unwilUng  to  join  in  a  con- 
veyance. And  these  difficulties,  it  may  be  re-  [295] 
marked,  are  much  more  likely  to  happen  here, 

than  by  the  law  of  England,  because  the  heirs,  by  our  law 
of  descents,  are  generally  much  more  numerous.  These 
considerations  are  sufficient  to  satisfy  any  one,  that  it  is 
unwise  to  suffer  the  legal  fee  to  be  outstanding  in  a 
trustee. 

3.  Another  method  is  sometimes  adopted,  which  was 
first  proposed  by  Mr.  Feame.  [  Cont.  Rem.  509,  in  no- 
tis."]  His  plan  was  to  have  the  lands  limited  in  the 
fkiUest  manner,  to  such  person  or  persons  as  the  pur- 
chaser should  appdint,  and  m  default  of  any  stfch  ap- 
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pointment,  to  the  use  of  the  purchaser  and  his  assigns 
during  his  life ;  and  from  and  after  the  determination  of 
that  estate,  by  any  means  whatever,  in  his  Itfetunej  to 
the  we  of  some  other  person  and  his  heirs,  during  the 
life  of  the  purchaser,  in  trust  for  him  and  his  assigns ; 
and  from  and  after  the  determination  of  the  estate  so 
limited  in  use^  to  the  said  trustee  and  his  heirs,  to  the 
use  of  the  purchaser,  his  heirs  and  assigns  forever. 

This  method  seems  to  be  sufficiently  guarded ;  and 
it  is  not  liable  to  the  objection  before  suggested,  of  the 
legal  fee  being  placed  beyond  the  control  c^  the  pur-< 
chaser.  But  the  limitations  are  so  involved  m  each 
other,  as  to  be,  perhaps,  quite  incomprehensible  to  any 
person  but  a  lawyer.  [See  Oliver^s  Conv.  299,  2d.  ed.J 
4.  Mr.  Btdler  has  proposed  to  effect  this  ob^ 
[296]  ject  by  a  much  more  simple,  and  an  equally  safe 
and  effectual  method.  It  is  by  first  limiting  the 
estates  to  such  uses  as  the  purchaser  shall  by  deed  or 
will  appoint,  and  for  want  of  appointment,  to  the  use  of 
a  trustee,  his  heirs  and  assigns,  during  the  life  of  the 
purchaser,  in  trust  for  him,  and  subject  thereto,  to  the 
use  of  the  purchaser,  his  heirs  and  assigns.  This  seems 
to  be  much  preferable  to  either  of  the  other  modes ; 
since  it  is  far  more  safe  and  effectual  than  the  two  firsts 
and  also  more  simple  and  obvious  than  the  other.  By 
adopting  this  method,  the  dower  of  the  wife  will  un- 
questionably be  prevented;  the  purchaser  will  always 
have  complete  command  of  the  legal  fee,  during  his  life; 
and  at  his  death,  it  will  descend  to  his  heirs.  See  Co^ 
Lilt.  379,  b,  n.  1 ;  76.  216,  a,  n.  1. 

Sect.  VII.  When  the  husband  dies  seised,  the 
widow's  dower  may  be,  and  usually  is,  assigned  by  com- 
missioners appointed  by  the  Probate  court.  But  this 
was  n^ver  a  part  of  the  jurisdiction  of  the  ecclesiastical 
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courts,  as  incident  to  the  administration  of  the  estates 
of  deceased  persons. 

Under  the  colonial  government,  the  county  courts 
were  invested  with  the  jurisdiction  exercised  by  both 
the  temporal  and  spiritiuil  courts  in  the  parent  country. 
As  courts  of  laWf  they  had  jurisdiction  in  cases  of  dower^ 
according  to  the  principles  of  the  common  law ; 
and  as  our  ancestors  would  on  no  account  tol-  [297] 
erate  a  tribunal,  which  resembled  the  ecclesias- 
tical courts  in  England^  they  were  obliged  to  commit  to 
the  county  courts^  the  jurisdiction  of  testamentary 
causes.  And  when  courts  of  probate  were  established, 
Ihe  business  of  assigning  dower  seems,  (without  any 
explicit  legislative  authority,)  to  have  been  assumed  by 
them,  as  an  appendage  of  their  general  powers,  in  rela- 
tion to  the  settlement  of  estates.  9  Mass.  R.  1 2,  Sheaf e 
vs.  (yJVbX 

The  proceedings  in  the  probate  court  are  instituted 
by  a  petition,  presented  by  the  widow,  her  attorney  or 
agent,  setting  forth  concisely  the  facts  upon  which  her 
claim  is  founded,  so  as  to  show  that  her  case  is  within 
the  jurisdiction  of  the  court.  These  proceedings,  how- 
ever, are  generally  amicable,  and  the  commissioners  are 
often  named  by  consent  of  the  widow  and  heirs.  But 
when  that  is  not  the  case,  notice  to  the  heirs  should 
precede  the  appointment  of  the  commissioners. 

The  warrant  to  the  commissioners  directs  them  to 
give  notice  to  all  persons  interested,  of  the  time  of  setting 
off  the  dower.  They  should  also  have  notice  of  the  time 
when  the  proceedings  of  the  commissioners  are  return^ 
ed  to  the  court.  Generally,  the  assent  of  the  widow  and 
the  heirSj  to  the  acceptance  of  the  report  or  re- 
turn, is  expressed  in  writing.    When  they  do  not  [298] 
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consent,  an  opportunity  must  be  given  dieni,  to  make 
their  objections. 

Where  the  estate  in  which  dower  is  claimed  is  under 
mortgage,  this  court  cannot  proceed  to  the  asagnn^nt 
of  dower,  unthaut  the  ctssent  of  the  mortgagee  or  as« 
signee  of  the  mortgage.  9  Mass.  JR.  13,  Shtafe  vs. 
O^J^TeiL  The  jurisdiction  of  the  probate  court  is  not 
limited  to  lands  in  the  same  anmty ;  neither  is  it  requir- 
ed that  the  commissioners  should  all  be  either*  freeholds 
ers  or  inhabitants  of  the  county  where  the  deceased 
husband  dwelt.  12  Mass.  R.  454,  MiUer  vs.  MiUer* 
The  commissioners,  in  assignmg  dower,  are  to  have  re- 
gard to  the  rents  and  profits  or  annual  income  of  the 
estate,  and  not  to  the  absolute  value  of  the  inheritance. 
4  Mass.  R.  633,  Leonard  vs.  Leonard. 

When  the  land  in  which  dower  is  claimed  is  held  in 
common,  the  Probate  court  may  direct  the  commission- 
ers first  to  sever  the  tenancy  in  common,  and  then  pro* 
ceed  to  assign  the  dower :  or  if  the  nature  of  the  case 
permit,  and  the  parties  request  it,  dower  may  be  assign* 
ed,  without  first  severing  the  tenancy  in  common* 
Mass.  Stat.  1820,  ch.  54,  ^  1. 

The  authority  of  the  Probate  court  to  assign  dower 
does  not  exclude  the  jurisdiction  of  the  courts  of 
[299]  common  law;  but  is  only  concurrent  with  iU 
And  it  is  a  general  rule  of  law,  that  where  differ* 
ent  courts  have  concurrent  jurisdiction,  the  court  in 
which  proceedings,  are  first  instituted,  and  whose  ju* 
risdiction  consequently  first  attaches,  must  necessarily 
have  authority  paramount  to  the  other,  in  relation  to  the 
subject  matter  of  that  suit.  16  Mass.  R.  171,  Steams 
vs.  Steams. 

In  all  cases,  where  a  clsdm  of  dower  is  made  upon 
lands  which  were  aliened  by  the  husband,  or  taken  in 
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ttecution  fw  his  debts,  the  daim  can  be  enfc^eed  in 
Massachusetts^  only  by  a  writ  of  Dower  in  the  courts  of 
law.  9  Mass.  R  9,  Sbeafe  vs.  (TJVeiL  And  if  the 
husband  or  his  grantee  has  aliened  distinct  parcels  to 
different  persons  in  severalty^  there  must  of  course  be 
several  actionsy  and  dower  must  be  assigned  out  of  each. 
1  GreenL  R.  30,  Fosdick  vs.  Goodmg. 

In  EngUmdy  and  also  in  several  of  the  states,  where 
courts  of  equity  with  general  chancery  powers  are  es-» 
tablished,  those  courts  and  the  courts  of  law  have  con-; 
current  jurisdiction  m  relation  to  the  assignment  oi 
dower.  But  the  Equity  jurisdiction  of  our  courts  is 
very  limited,  and  does  not  extend  to  this  subject. 

SfiCT.  VIII.  It  has  been  already  remarked,  that  the 
proceedings  in  writs  of  Dower  in  our  courts  are 
in  a  great  measure  regulated  by  statute.  And  [300] 
these  statutory  provisions,  aided  by  the  judicial 
decisions  which  they  have  called  forth,  have  established 
a  course  of  practice  in  this  action,  somewhat  different^ 
though  nearly  resembling  the  practice  of  the  English 
courts,  in  the  writ  of  Dower  unde  nihil  habeU 

This  ancient  writ,  of  which  it  seems  proper  to  take 
some  notice  in  this  place,  is  said  to  be  a  writ  of  Bight 
w  Us  nature.  It  was  the  appropriate  remedy  for  the 
widow,  where  she  had  received  no  part  of  her  dower 
from  the  tenant  against  whom  the  action  was  brought ; 
though  she  might  have  had  some  part  of  it,  assigned  to 
her  by  another  person.  But  if  she  had  accepted  a  part 
of  her  dower,  of  the  same  tenant^  and  in  the  same  toum, 
the  allegation  of  unde  nihil  habet  in  the  writ  would  be 
untrue ;  and  her  only  remedy  was  by  a  writ  of  right  of 
Dower.  F.  JV.  B.  147 ;  Booth,  166;  Finch,  89,  b-  A 
writ  of  Dower  was  to  be  brought  against  the  tenant  of 
the  freehold  ;  or  where  there  was  a  guardian  in  chivaky. 
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it  might  be  sued  against  him,  though  he  was  not  tenami 
of  the  freehold.  But  it  could  not  be  maintamed  against 
a  guardian  in  socage.    Finchj  90,  a. 

By  the  ancient  law,  voucher  and  the  common  essoin 
lie  in  this  action ;  but  there  could  be  only  one 
[301]  essoin  after  issue  jomed.  View  might  be  de- 
manded by  a  stranger.  [Boothy  38.]  But  if  the 
action  was  against  the  heir,  whose  ancestor  had  died 
seised,  he  was  not  entitled  to  a  view.  Booth,  167« 
And  by  the  statute  of  Westminster  2,  (13  Edw.  I.  ch« 
48,)  even  the  alienee  of  the  husband  is  not  allowed  a 
view.  Co.  2  Inst.  481.  In  favour  of  the  claim  of  dow- 
er also,  it  was  early  determined  that  the  parol  should 
not  demur  for  the  nonage  of  the  tenant  12  Eldw. 
IV.  12. 

By  our  statute  of  1783,  ch.  40,  ^  1,  it  is  provided 
"  that  if  the  heir,  or  other  person  having  the  next  im- 
mediate estate  of  freehold  or  inheritance,  shall  not 
within  one  month  next  after  demand  made,  assign  to  the 
widow  her  dower,  whereof  she  may  be  dowable,  she 
may  recover  the  same  by  vorit  of  Dower,  to  be  brought 
against  the  tenant  in  possession,  or  the  persons  who 
claim  right  or  inheritarkce  in  the  same  estate.''  It  is 
necessary,  therefore,  by  that  statute,  that  the  demoind 
should  be  made  of  the  person  who  took  the  next  im- 
mediate estate  of  freehold,  whether  as  heir,  grantee^ 
abator,  or  disseisor  of  the  husband :  though  be  may  be 
a  different  person  from  the  tenant  of  the  freehold, 
against  whom  the  action  must  be  brought.  12  Mass^ 
R.  485,  Parker  vs.  Murphy. 

[It  is  now  further  provided  by  stat.  1828,  ch.  137,  ^ 
5,  ^^  that  no  action  or  writ  of  dower  shall  be  maintained, 
unless  a  demand  shall  have  been  made  for  the  assign- 
ment of  the  same,  upon  the  person  who  is  tenant  of  the 
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freehold  at  the  time  of  makbg  thereof,  at  least  one 
month  previous  to  the  commencement  of  such  action/* 
As  the  requirement  by  the  former  statute,  of  a  demand 
upon  the  heir  or  person  having  the  next  immediate 
estate  of  freehold  or  inheritance  is  not  dispensed  with 
by  the  new  statute ;  it  seems  a  demand  on  both,  where 
they  happen  to  be  diflferent  persons,  will  be  necessary 
hereafter.] 

The  action  cannot  be  maintained,  unless  a  demand 
has  been  made  one  month  at  least  before  it  was 
commenced.  But  it  seems  that  both  of  the  ex-  [302] 
ceptions,  viz.  that  the  demand  was  not  made  , 
upon  the  heir  or  other  person^  having  the  next  immedi- 
ate estate  of  freehold  or  inheritance ;  and  that  the  ac- 
tion was  commenced  within  less  than  a  month  after  the 
demand,  must  be  made  by  a  plea  in  abatement.  For 
if  the  tenant  plead  ne  unques  decouple  in  loyal  moirimo^ 
nie,  (which  is,  perhaps,  the  only  plea  that  can  be  con- 
sidered a  general  isstte,  in  a  writ  of  dower ;)  See  2 
fVUs.  128,  Robins  vs.  Crutchley ;  [Steph.  on  Plead. 
173 ;]  or  if  he  deny  the  seisin^  or  the  death  of  the  hus- 
band, it  must  be  considered  an  admission  of  the  suffi- 
ciency of  the  demand.  10  Mass.  R.  83,  Jyer  vs. 
Spring. 

[Dower,  it  seems,  may  be  demanded  and  also  as- 
signed by  parol ;  and  an  authority  to  make  a  demand  of 
dower  for  another  person,  may  be  given  in  the  same 
manner.  It  is  not  necessary  that  the  demand  should 
be  made  on  the  land.  And  he  who  is  authorized  to  de- 
mand dower  for  another,  has,  by  implicationy  an  author- 
ity to  assent  to  it,  and  to  receive  an  assignment  of  it. 
4  Greeni  R.  67,  Baker  vs.  Baker.'] 

The  form  of  our  writ  of  Dower,  as  of  most  other 
writs,  is  established  by  statute ;  (Mass.  Stat.  1783,  ch. 

35 
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40,  §  3,)  and  the  count  in  our  practice  is  very  nearly  the 
same,  as  in  the  writ  of  Dower  unde  nihil  habet,  at  the 
common  law.  ^pp.  JVb.  76.  In  this  action  it  is  not 
necessary  to  describe  the  lands  by  metes  and  bounds^  if 
they  are  sufficiently  distinguished  and  known  by  any 
particular  name  or  other  description.  It  may  be  re- 
marked, indeed,  that  a  precise  description  of  the  prem- 
ises is  the  less  requisite,  because  the  third  part  is  to  be 
assigned  to  the  demandant,  upon  a  f^iete  of  the  whole. 
1 0  Mass.  R.  83,  Jiyer  vs.  Spring. 

Writs  of  Dower  are  issued,  endorsed,  and 
[303]  served,  in  the  same  manner  as.  writs  of  Entry, 
and  other  real  actions.  Jlnte^  p.  90,  174. 
And  the  statute,  (1797,  ch.  50,  §  4,)  which  requires 
that  "when  the  tenant  against  whom  a  real  action  is 
brought,  is  not  in  a4:tual  possession  of  the  lands  demand- 
ed, the  person  in  possession  shall  be  served  with  a  copy 
of  the  writ  or  original  summons,  or  by  having  it  read  to 
him,"  expressly  includes  writs  of  Dower,  as  well  as  other 
real  actions.  The  same  remark  applies  also  to  the  other 
statute,  which  provides  that  if  the  tenant  is  arrested, 
"  his  own  bond,  and  no  other  shall  be  required  for  his  ap- 
pearance to  answer  to  the  same."  Stat  1 795,  ch.  75,  ^  1 . 
Sect.  IX.  To  writs  of  Dower,  as  to  all  other  real 
actions,  the  tenant  may  plead  in  abatement  or  in  bar. 
And  it  may  be  here  remarked,  that  the  pleas  to  the  writ 
are  very  nearly  the  same  in  this  action,  as  in  writs  of 
Entry ;  but  the  pleas  in  bar  of  the  action  are  almost 
wholly  different.  Still,  however,  as  the  same  general 
principles  apply  to  the  pleadings  in  both  actions,'  it  may, 
perhaps,  be  sufficient  for  our  present  purpose,  to  refer 
to  what  has  been  before  stated,  (Chap.  IV.  ^  17, 18, 19.) 
and  only  to  add  in  this  place  a  few  remarks  upon  those 
pleas  which  are  peculiar  to  writs  of  Dower. 
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And  it  may  be  observed  m  the  first  {dace,  that 
the  omission  of  the  demandant  to  comply  with  [304] 
the  requisitions  of  the  statutes  referred  to  in  the 
last  section,  (Ante^  p.  272,)  may  give  occasion  to  plead 
several  pleas  in  abatement  1.  The  demandant  may 
commence  her  action,  without  making  any  previous  de- 
mand to  have  her  dower  assigned.  2.  After  a  proper 
demand  has  been  made,  the  action  may  be  commenced 
before  the  months  required  by  the  statute,  has  elapsed. 
3.  The  demand,  though  seasonable,  may  not  have  been 
made  upon  the  proper  person^  or  upon  all  the  persons 
required.  And  each  of  these  exceptions  might  be 
made  the  subject  of  a  distinct  plea  in  abatement.  But 
the  two  first  exceptions,  it  seems  may  be  well  enough 
comprehended  in  a  plea  of  the  same  form,  without  mak- 
ing it  objectionable  on  the  ground  of  duplicity ;  and 
therefore  one  precedent  will  be  sufficient  for  both  pur- 
poses.   App.  JV*o.  76. 

As  to  the  third  exception,  it  will  be  recollected  that 
the  demand  of  dower  is  required  by  the  statute  of  1783, 
ch.  40,  ^  1,  to  be  made  upon  "  the  heir,  or  person  hav- 
ing the  next  immediate  estate  of  freehold  or  inheritance.*^ 
That  person,  when  not  the  heir,  may  be  either  the 
alienee  or  disseisor  of  the  husband,  or  an  abaioTj  who 
after  the  death  of  the  husband,  has  entered  before  the 
heir.    And  the  plea,  it  seems,  should  expressly  aver, 
that  the  person  therein  named  had  the  next  immediate 
estatSy  at  the  husband's  death.    But  it  does  not 
appear  to  be  necessary  to  allege  in  what  char    [305] 
acter  he  took  the  estate ;  whether  as  disseisor, 
abator,  or  alienee  of  the  husband.    But  if  the  estate  de- 
scended to  seva^  heirs,  it  seems  the  plea  ought  to 
deny  that  any  demand  had  been  made  upon  eidier  of 
them.    Jpp.  J\ro.  77. 
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[With  respect  to  the  late  statute  of  1828,  ch.  137,  § 
5,  as  it  expressly  declares  ^  that  no  action  or  writ  ofdow^ 
er  shall  be  maintained  unless  a  demand  shall  have  been 
made  for  the  assignment  of  the  same,  upon  the  person 
who  is  tenant  of  the  freehoJd^^  &c. ;  it  seems  the  ex* 
ception  for  want  of  such  a  demand  might  be  made  by 
a  plea  in  har^  as  well  as  by  a  plea  in  abatement] 

If  the  husband  aliened  distinct  parcels  to  different 
persons  in  severaJtyj  there  must  be  several  distinct  cfe- 
mandSf  as  well  as  separate  actions..  But  if  several  ten» 
ants  of  distinct  parcels  who  ought  to  have  been  sued 
separately  are  sued  jointly,  the  exception  must  be  taken 
by  pleading  severed  tenure  in  abatement.  1  GreenL  R, 
30,  Fosdick  vs.  Gooding. 

Pleas  in  bar  are  not  very  numerous  in  this  action ; 
and  according  to  the  ancient  practice,  they  were,  (aei 
has  been  already  intimated,)  nearly  all  of  them  different 
from  the  pleas  applicable  to  writs  of  Entry.  But  mm- 
tenure  and  disclaimer^  which  in  England  could  be  plead- 
ed only  in  abatement,  are  by  our  practice  allowed  to  be 
pleaded  in  bar,  as  we  have  already  seen.  Jlnte,  p. 
193, 194,  [and  1  Greeni.  R.  30.]  And  as  writs  of  Dower, 
like  writs  of  Entry,  can  be  maintained  only  against  the 
tenant  of  the  freehold,  it  follows  of  course,  that  these 
pleas,  which  deny  that  the  freehold  is  in  the  tenant,  are 
equally  applicable  to  both  actions.  1 4  Mass.  JL  239, 
Otis  vs.  Warren. 

Besides  the  general  pleas  already  mentioned, 
[306]  there  are  several  other  pleas  in  bar,  peculiar  to 
writs  of  Dower,  which  will  now  be  briefly  no- 
ticed ;  and  of  which  the  tenant  may  plead  more  than  one, 
by  leave  of  court,  if  his  case  reqmre  it.  9  Mass.  £.218, 
Catlin  vs.  Ware.  I.  The  first  we  shall  mention  is  the 
plea,  that  ^  the  demandant  was  never  lawfully  married ;" 
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generally  denominated  a  plea  of  ne  ungues  accouple  in 
loyai  matrimonie.  And  this  plea  is  sometimes  considered 
the  general  issue  in  this  action.  2  fViis.  128,  Robins  vs. 
Crutchley.  But  in  our  practice  this  plea  is  concluded 
with  an  (werment^  and  not  as  pleas  of  the  general  issue 
usually  conclude.  Jlpp.  JV*o.  78.  And  the  demandant, 
in  her  replication,  affirms  a  marriage  at  a  particular  time 
and  place,  and  concludes  to  the  country.  jSpp.  JV*o.  79, 
As  questions  relating  to  the  legality  of  marriages  are 
not  generally  cognizable  by  the  courts  of  common  law 
in  Engkmdy  both  the  plea  and  replication  in  this  case 
conclude  in  the  same  mafmer,  with  the  averment,  ^  et 
hoc paratus  est  verificare^  ubi  et  quando,  et prout  curiay^ 
&c.  RasU  228,  a.  pi.  3.  Then  follows  the  mandate  to 
the  bishop,  '^  diligently  to  enquire,  and  to  certify  to  the 
C0urt  the  truth  in  the  premises ;"  and  his  certificate  is 
conclusiTe  upon  the  question.  But  where  to  a  plea  of 
ne  ungues  accouple,  the  demandant  replied  alleg- 
mg  a  lawful  marriage  in  ScotUmd,  it  was  held  that  [307] 
the  fact  might  be  tried  by  the  jury ;  and  there- 
fore it  was  proper  to  conclude  the  replication  to  the 
country.    H.  Bl.  145,  Bderton  vs.  Ilderton. 

2.  The  tenant  may  plead  that  the  husband  of  the  de- 
mandant was  not  seised  of  such  an  estate,  as  to  entitle 
her  to  dower ;  which  is  usually  styled  the  plea  of  ne 
tmques  seisie  que  dower,  and  by  some  considered  the  gen-> 
eral  issue  in  this  action.   Steph.  on  Plead.  173,  note  (P.) 

As  the  count  expressly  avers  a  seisin  in  the  husband, 
this  plea,  which  denies  that  averment,  does  not  usually 
conclude  with  a  verification,  but  to  the  country.  Jtpp. 
JVb.  80  ;  RasU  230,  a.  pi.  10. 

3.  The  tenant  may  also  plead  in  bar  that  the  husband 
of  the  demandant  is  living  in  some  other  place,  which 
he  names  in  his  plea.    Booths  169.    And  this  plea 
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should  conclude  with  an  aveiment,  so  as  to  ^e  Ae  de- 
mandant an  opportunitj  of  making  an  explicit  denial  of 
that  allegation.  *^.  JVb.  81  $  Rest  228,  a.  pL  1.  It 
may  perhaps  be  thought,  that  after  the  statement  of  the 
husband's  death  in  the  count,  the  plea,  which  avers  that 
he  is  living,  ought  to  copdude  to  the  country,  like  the 
plea  in  the  preceding  case,  which  denies  the  husband's 
seism  during  the  coverture.  But  it  may  be  remarked 
that  the  statement  of  the  husband's  death  is  rather  by 
way  of  recttaij  and  not  ^formal  (wermentj  like  the 

allegation  of  seisin  in  the  case  referred  to. 
[908]       To  this  plea  the  demandant  may  reply,  ex-* 

pressly  affirming  the  death  of  the  husband,  and 
concluding  to  the  country.  Jpp.  JVb.  82.  The  ancient 
precedents  of  this  replication  state  not  only  the  time 
and  place  of  the  husband's  deaths  but  also  mentioQ  m 
what  church-yard  he  was  interred.  Rast  228,  a.  pL  !• 
But  this  last  averment  is  quite  unnecessary. 

It  is  mentioned  in  several  books,  as  a  strikmg  pea^' 
Harity  in  the  action  of  dowers  that  when  the  tenant 
pleads  this  plea,  the  issue  is  to  be  tried  by  untnessei. 
Finch,  89,  b ;  Boothy  167;  Co.  2  Inst.  80;  [9  Co.  30, 
b ;  Steph  123.]  And  Ra^tell  gives  the  form  of  the  entry 
of  this  trial  upon  the  rec(H*d,  with  the  testimony  of  tibe 
secta  or  witnesses,  produced  on  the  part  of  the  demand^ 
ant.  Rast.  228,  a.  pL  1.  It  is  admitted  on  all  hands,  that 
this  mode  of  trial,  f  which  seems  to  be  as  ancient  as  the 
law,)  was  permitted  in  this  instance,  as  a  special  favour 
to  the  demandant,  that  the  tenant  might  not  delay  the  de- 
cision, as  he  would  be  able  to  do,  if  this  issue  were  to  be 
tried  by  a  jury.  In  our  practice,  this  issue  is  of  course 
to  be  tried  by  a  jury,  like  all  other  issues  of  fact 

4.  Another  defence,  which  may  be  pleaded  in  bar  of 
this  action  is,  that  the  tenant,  (or  some  other  person 
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idio  wais  tenant  at  the  time,)  has  akeady  assigned  to 
the  demandant  her  reasonable  dower,  out  of  the 
lands  in  question.  This  plea  should  exiMressly  [309] 
aver  the  auq^tance  by  the  demandant,  of  the 
dower  so  assigned.  J^.  JVb.  83 ;  Host  229,  b.  pL  6. 
And  the  demandant  may,  by  her  replication,  deny  that 
any  assignment  was  made,  praut^  &c. ;  concluding  to 
the  country:    J^.  JV*o.  84 ;  Rast.  ubi  sup. 

[It  is  not  necessary  to  set  forth  an  assignment  by 
deed,  or  even  in  writing ;  an  afsignment  in  pais  being 
sufficient,  notwithstanding  the  requirement  of  the  stat- 
ute of  firauds.  For  the  assignment  is  not  a  conveyance 
of  real  estate ;  since  the  wife  does  not  hold  of  the  hetr^ 
but  of  her  deceased  husband^  et  ex  provisiane  kgis.  1 
Pick.  a.  191,  Qmant  vs.  Little;  2  JT.  Hamp.  R.  48, 
Johnson  vs.  Morse  ;  4  Greenl.  67,  Baker  vs.  Baker  ;  3 
•/V*.  Hamp.  R.  1 63,  Pinkham  vs.  Gear.'\ 

[Dower  may  be  assigned  by  a  guardian,  notwith- 
standmg  die  general  rtcfe,  that  the  guardian  cannot  by 
his  contract  bind  the  person  or  estate  of  his  ward. 
And  where  lands  were  assigned  by  the  guardian  as* 
dower,  which  i»'oved  to  be  subject  to  a  mortgage ;  it 
was  held  to  be  an  assignment  against  common  rights 
and  that,  as  between  the  widow,  and  an  innocent  pur- 
chaser of  the  other  lands  of  the  husband,  she  was  bound 
by  it     1  Pick.  jR.  314,  Jones  et  ux.  vs.  Barrett.} 

6.  It  has  been  before  mentioned  that  the  wife  might 
bar  herself  of  dower,  by  executing  a  deed  of  convey- 
ance with  her  husband,  and  thereby  expressly  relin- 
quishing her  claim  to  dower  in  the  premises.  But  such 
a  refinquishment  by  the  wife  must  be  pleaded  in  bar  by 
the  tenant ;  and  cannot  be  given  in  evidence  under  any 
other  issue,  jipp.  JVb.  86.  The  demandant  may  reply, 
that  she  did  not  relinquish  her  right  of  dower,  &c. 
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negattmg  die  terms  of  the  plea.  But  if  the  plea  sets 
forth  a  release  of  dower,  with  a  profert  of  the  deed,  it 
seems  the  demandant,  if  she  denies  the  execution 
of  it,  may,  upon  ayer^  reply  rum  est  factumj  generally ; 
or  if  she  admits  the  execution  of  the  instrument,  and 
only  denies  the  sujfficiency  of  it  to  bar  her  action^  she  ^ 
may  crave  oyer  of  it,  and  demur. 

6.  If  the  husband  was  jaint-temmt  with  another  who 
survived  him,  of  the  lands  in  which  dower  is  demanded, 
the  wife,  as' we  have  before  seen,  (Mnte,  p.  253^^  cannot 

be  endowed.  But  this  defence,  (though  it  goes 
[310]  to  the  seisin  by  the  husband,)  must  be  pleaded- 

in  bar,  and  cannot  be  given  in  evidence  under 
the  plea  of  ne  unques  seisie  que  dower* 

7.  Another  plea  in  bar,  not  very  unfrequent  in  ancient 
times,  was  the  plea  that  the  demandant  had  voluntarily 
eloped  from  her  husband,  and  lived  in  adultery,  without 
having  ever  been  reconciled  to  him  dming  his  life.  To 
this  plea  the  demandant  might  reply  in  such  a  manner, 
as  to  take  issue  upon  the  ehpementy  or  the  subsequent 
reconcilement  to  the  husband.  Rast.  230,  a.  pi.  30 ;  2 
Co.  Inst.  433,  435.  But  it  is  said  by  lord  Coke,  that 
cohabitation  is  not  conclusive  evidence  of  reconcile- 
ment ;(Co.2  Inst.  436,)  though  the  contrary  doctrine 
seems  to  be  held  in  Dyer.  Dyer,  106,  b.  pi.  22,  Hd-^ 
ioorth  vs.  Herbert.  [The  wife  does  not  forfeit  her  dow- 
er by  committing  adultery,  unless  she  also  elopes  with 
the  adulterer.  3  JV*.  Hamp.  iS.  41,  Cogswell  et  ux.  vs. 
Tibbets.] 

It  was  formerly  a  very  common  plea  to  a  writ  of 
Dower,  (especially  when  the  action  was  brought  against 
the  heir  of  the  husband^)  that  the  demandant  detained 
from  the  tenant,  the  charters^  or  evidences  of  title  to 
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tbe  lands  desbended.    Tids  was  oaltod  a  plea  of  d$tinim 
of  ckaitterB,  and  was  held  to  be  a  good  plea  in  bar. 

But  the  demandant  might  avoid  it,  bj  replying  that 
she  WBsahoaiys  remdy  to  deliver  them ;  and  she  might 
tmder  them  in.  court,  and  have  judgment  forth-^ 
%Dith.  RasU23Qy  b.  230,  a.  But  our  law  re-  [311] 
speoting  the  registering  of  titles,  and  the  practice 
under  it,  se^n  to  have  rendered  this  plea  obisolete ;  and 
it  does  not  appear  to  have  been  adopted  in  our  courts. 

Besides  the  pleas  which  have  been  already  noticed^ 
there  are  several  others  to  be  found  in  RaaUU  and  the 
other  books  of  mines ;  but  as  they  seldom  odbur  ib 
practice,  and  few  of  them  are  applicable  to  our  cir* 
cumstances,  they  need  not  be  mentioned. 

With  regard  to  the  vsrdict  m  this  action,  no  partic* 
ular  remarks  seem  to  be  required.  As  in  all  other  cases, 
it  should  be  made  conformable  to  the  pleading,  and  dis- 
tinctly find  all  the  points  in  issue  between  the  parties. 
But,  as  was  before  remarked  in  relation  to  writs  of  En- 
try, (Jlnte  p.  217,)  if  the  substance  is  found  for  the  de- 
mandant, she  will  be  entitled  to  judgment,  though  aU 
the  circumstances  are  not  particulariy  found. 

SscT.  X.  The  JUDOMSifT  for  the  demandant  in  an 
action  or  vmt  of  Dower,  where  she  has  obtained  a  ver- 
dict, is,  "  that  the  md  M.  recover  her  seism  against  the 
said  A.  of  the  said  third  part  of  the  tenements  aforesaid, 
with  the  appurtenances,  and  her  damages  assessed  by 
the  jury,  in  form  aforesaid,  at  the  sum  of  ddlars, 

together  with  her  costs,"  &c. 

If  the  judgment  is  upon  confession  or  default,  the 
damages  may  be  assessed  by  the  court,  with  the 
assent  of  the  demandant,  or,  upon  his  motion,  [312] 
by  a  jury,  at  the  bar.  of  the  court.     Stat.  1784, 
ck  28,  ^  7 ;  6  Mass.  R.  499,  Perry  vs.   Qoodmn. 
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By  the  common  law^  no  damages  were  given  in  tfao 
action  of  dower,  or  any  other  real  action.  The  statute 
of  Mertotff  (20  H.  III.  eh.  1,)  gave  the  wi&  damaget 
against  the  heir  of  the  hu^and,  for  land  of  which  he 
had  died  seised*  And  by  the  law  of  Engiand^  no  damr 
ages  are  recoverable  agamst  any  other  person  thayot  the 
heir,  or  an  diiator^  or  their  assignees.  Co^  UU.  dS^  h. 
The  law  upon  this  subject  appears  to  be  the  same  im 
Jtew  York.  2  Jokne.  JEL  119,  Emhree  vs.  El&e.  But  if 
Ae  heir  fans  alienedi  there  seems  to  be  no  apportionm^iri: 
of  the  damages  between  him  and  hb  grantee ;  but  the 
tenant  in  possession  is  answerable  for  all  the  damagee, 
from  the  death  of  the  husband.  6  Johns^  300,  HUd^ 
eock  vs.  Harrington. 

If  the  tenattt,  (according  to  the  practice  of  the  £Sn* 
gUeh  courts,)  comes  ihefiret  day^  and  acknowledges  the 
action,  and  pleads  that  he  was  at  att  timee  ready  to 
render  dower,  the  demandant  may  take  judgm^t 
[313]  immediately  for  her  seism  onfy^  m(bo\Lt  damages* 
But  if  the  demandant  would  claim  her  damages 
for  the  detention  of  her  dower,  she  must  r^ly,  Aat  Ae 
reqtiested  the  tenant  to  assign  her  dower,  wfaidi  he  had 
not  done ;  and  if  the  tenant  take  issue  upon  the  de^ 
mand,  and  it  is  found  for  the  demandant,  she  wiH  of 
course  be  entitled  to  judgment  for  her  seism  and  dam* 
ages.    See  Co.  LUt  33,  a.  n. 

But  in  Massaehaseits  the  law  is  otherwise.  The  ob- 
ject of  the  statute  (17S3,  ch.  40,  §  1,)  before  referred  to, 
}s  to  give  the  wife  damages  m  aU  cases  where  she  is  eft* 
titled  to  dower,  if  it  is  not  assigned  to  her  in  a  neotofi* 
able  time  cfier  it  is  dem/omded^  whether  the  husband 
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died  seised  of  &e  land,  or  not  And  tliit  time  is  fijwli 
tt  OM  month,  fiat  the  demand  is  not  cmly  naeeseery  in 
order  to  entitle  the  wife  to  damages  for  withholdmg  hee 
lights  as  in  England  ;  it  is  an  indi^ii€ri8aUepr€requi$iU  to 
the  maintenance  of  the  action,  even  for  the  recovery  oC 
the  dower* 

[By  statute  of  1816,  cL  84,  it  is  dedared,  ''that  in 
ai  cases  where  any  person  baa  died,  or  aiofi  die  seised 
of  any  estate,  leaving  a  widow,  who  is  lawfully  entitled 
to  dowtf  therein,  such  widow  shall  be  and  lierehy  Ut 
entitled  to  have  and  receive  one  undivided  nett  third 
part  of  the  rents,  incomes  and  profits  of  such  estate^ 
witU  the  heir  or  heirs  of  such  deceased  person  shall  as- 
sign and  set  out  to  such  widow  her  dower,  according  te 
kpw,  or  until  the  same  shall  be  actually  assigned  and  set 
out  to  her,  under  a  judgment  of  court,  or  an  order  oi 
a  court  of  Predate.*'  This  statute  has  been  construed 
to  tpply  only  to  those  cases  ndiere  the  heirs  of  the  deOMB^' 
ed  hmband  refuse  or  neg^ct  to  have  the  dower  reas«- 
enaUy  as^gned ;  the  heir$  only  being  mentioned,  as  Cfaa 
persons  who  are  to  assign  and  set  out  the  dowen  3 
Pkk.  R.  476y  Qib$cn  vs.  Crehore.  It  seems,  therefore, 
not  to  be  s^plicable  to  the  assessment  of  damages  in 
tins  action,  any  farther  thm  it  may  be  regarded  as  a 
legidative  recoguition  of  the  princqple,  upon  which  the 
computation  is  to  be  made.] 

With  regard  to  the  fDoJue  of  the  dower,  to  be  recov- 
ered by  the  demandant,  there  is  an  important  distinc- 
tion to  be  noticed,  between  those  cases  where  the  hu3- 
band  died  semd^  and  where  he  had  aliened  the  land  in 
his  lifetime.  If  the  husband  died  aeiwd^  the  dower  is 
to  be  assigned  according  to  the  value  of  the  prop- 
erty at  the  time  of  the  aseignmentf  however  long  [314} 
the  wife  may  have  delayed  to  make  the  demand. 


B«t  where  the  busbaod  aliened  the  lands  in  lis  ifctimey 
and  the  uioreased  ?alue  has  arisen  from  the  'lidM»ur  and 
expense  of  the  purchaser,  it  is  said  that  the  •  wife  ^  is 
entitled  to  her  Aird  part  of  the  land,  in  the  cenditiQa 
it  was  in  at  .the  time  of  the  ahenation .  of  her.  husband*'* 
9  Mm8.  R.  221,  Catlin  vs.  fVare.    In  anotimr  case, 
where  dower  was  demandied  in  land  that  had  been  set 
off  upon  execution  to  a  creditor  of  the  husband  in  hoa 
Sfadme,  the  court  say,  ^^the  demandant  might  have 
been  restrained  to  the  value  of  the  land,  as  it  was  at.th0 
time  of  the  extent  of  the  execution  .against  the  hus- 
band"    1 0  Mass.  R  83,  Jh/er  vs.  S^ng.    Still  it  does 
not  appear  to  be  determined,  whether  the  wife  dmll  be 
excluded  from  the  benefit  of  the  increase  of  the  remts, 
or  appreciation  of  the  value  of  die  estate,  arising  frooi 
causes  unconnected  with  any  ia^ovements  nade  by  the 
labour  or  expense  bestowed  by  the'  purchaser;   or 
whether  she  is  to  be  excluded  from  the  benefit  of  the 
improvements,  arising  from  such  labour  and  expense 
ontf/y  and  not  from  the  increased  value  arising  from  ac- 
cidental causes,*      The  latter  position  seems  to  be 
deariy  mtimated  by  the  remarks  which  fell  fixmi  the 

court  in  one  case.    But  diose  remarks  are  to 
[315]  be  regarded  as  the  dictum  of  the  chief  juatioe, 

and  not  the  opinion  of  the  court,  as  the  point  in 
question  did  not  arise  in  that  cause.    3  Mass.  IL  544^ 

Gore  vs.  Brazier. 

^ —  ' 

*  Since  the  first  edition  of  this  work  was  published,  it  has  been 
detennined  by  the  Circuit  Court  of  the  U.  S.,  that  dower  is  to  be 
according  to  an  increase  of  value,  not  arising  from  the  improvements 
of  the  porchaaer,  bat  from  the  general  growth  of  the  coontrj,  or 
other  general  causes.  3  Mason,  347,  Powell  vs.  Monson  and  Brimr 
field  Manufac.  Co.  And  a  mortgage  is  not  an  alienation^  so  as  to 
prevent  dower  from  attaching  to  the  improvements,     id. 
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.  In  JYIew  York  it  is  pravided  bj  statute,  that  where 
the  husband  aUeiied  the  land,  die  wife  sbaH  reoover 
doWer  ^'accordmg  to  the  raloe,  exclusive  of  the  im- 
ptoi^ements  made  i»nce  the  sale/'  And  the  court  has 
gii^n  ^uch  a  construction  to  it^  as  excludes  thd  wife, 
not  onljr  from  the  benefit  of  the  inqn'ovementB  made  bif 
the  purchaser^  but  from  the  increased  value  aristng  from 
any  other  cause.  -2  Johns.  JR.  484,  Humphrey  rs.  PAiw- 
ney;  11  Johns.  610,  Dorchester  vs.  Comntry ;  16 
Johns.  2S,  Dolf  vs.  Basset. 

This  construction,  it  should  be  observed,  was  made^ 
partly  at  least,  with  reference  to  the  doctrine  establish- 
ed in  that  court,  with  regard  to  the  damages  to  be  re- 
covered in  actions  of  covenant :  it  being  there  held  that 
the  grsaitee  who  has  been  evicted  cannot  recover  dam- 
ages, either  for  the  unprovements  he  has  made,  or  the 
mcreased  value  of  the  land.  4  Johns.  B.  Pitcher  vs*^ 
Livingston. 

A  like  distmction  was  early  adopted  m  the  English 
courts,  between  a  recovery  against  the  Aatr,  and  against 
kis  assignee.  For  if  the  recovery  was  agamst  the  heir, 
the  dower  was  assigned  according  to  the  value  at 
the  time  of  the  ass^nment^  although  the  value  might 
have  been  enhanced  by  the  improvements  made 
by  the  hem  But  if  the  value  had  been  increas-  [316} 
ed  by  binldings,  or  other  improvements,  made 
by  the  grantee  of  the  heir,  and  dower  was  afterwards 
recovered  against  him,  it  was  to  be  assigned  according 
to  the  value  at  the  time  of  the  conveyance.  The  reason 
assigned  for  the  distinction  is  the  same  that  is  referred 
to  by  the  court  rf  JYew  York^  that  the  heir  would  only 
be  bound  to  warranty,  according  to  the  value  at  the  time 
he  made  the  conveyance.  Therefore,  if  the  wife  were 
allowed  to  recover,  accordmg  to  the  improved  value,  it 
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would  be  more  than  the  tenant  would  recov^  orer 
against  his  feoffor  or  grantor.     Co.  LUt.  32,  a.  n.  8. 

This  reason,  it  may  be  remarked,  does  not  hold  ia 
the  law  of  Massackwetts.  For  the  grantee  of  Hie  heir, 
against  whom  dower  has  been  recoirered»  faas^  by  our 
law,  a  remedy  against  his  grantor,  upcm  the  corenairt 
against  ineumbranceSj  or  the  covenant  of  warrmtyf 
usually  contained  in  our  conveyances :  and  upcm  breack 
of  either  of  those  covenants,  the  rule  ot  measure  of 
damages  would  be  the  acttud  injury  sustained  by  the 
eviction.    8  Mass.  R.  546,  Gore  vs.  Bramer. 

It  seems,  however,  that  where  the  action  ii  brought 
to  recover  dower,  in  lands  which  were  aliped 
[317]  by  the  husband,  the  tenant,  (if  he  would  avail 
Imnself  of  the  circumstance  that  they  had  been 
increased  in  value  by  improvements  made  since  the 
alienation,)  should  put  that  fact  upon  the  ruord  by  a 
proper  plea  or  suggestion ;  and  not  controvert  the  right 
of  the  demandant  to  recover.  1 0  Mass.  JEL  83,  Ayer 
vs.  Sprir^;  App.  86. 

[Where  the  tenant,  who  was  a  purchaser,  pleaded 
liiat  he  could  not  deny  the  right  of  the  demradant  to 
be  endowed,  but  that  he  had  made  improvements  on 
the  land,  and  that  he  had  always  been  ready  to  render 
to  the  demandant  her  reasonable  dower,  according  to 
her  just  rights  in  respect  to  the  increMed  value  of  the 
land,  and  that  on  such  a  day  he  assigned  a  third  part  of 
the  land,  in  the  condition  in  which  it  was  at  the  time  of 
the  alienation,  by  metes  and  bounds ;  and  prayed  thatt 
the  increased  value  might  be  inquired  of:  upon  demur^ 
reTf  it  was  held,  that  the  tenant's  plea,  as  a  ^ea  in  bar, 
was  bad :  and  that  it  must  be  construed  as  an  admisflian 
of  the  demandant's  right  to  recover  dower,  accoidiog  to 
the  vahie  of  the  estate  at  the  time  of  the  dik^M/ionf  and 
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•  denial  of  her  right  to  be  endowed  of  the  improve* 
ment3.    8  Pick.  R.  632,  Steams  vs.  Smft.] 

The  statute  before  referred  to  does  not  contain  any 
provision  for  ascertaining  whether  the  lands  aliened  by 
the  husband,  smd  in  whieh  dower  is  demanded,  have 
been  made  more  valuable,  by  the  improvements  of  the 
tenant,  after  the  alienation.  And  probably  no  setded 
practice  exists  in  our  courts  upon  the  subject  Ferha^ 
the  most  conrect  as  well  as  the  most  convenient  method 
would  be,  (after  the  proper  allegation  and  request  has 
been  put  upon  the  record  by  the  tenant,)  to  have  the 
increased  value  found  by  the  jury,  at  the  bar  of  the 
court,  in  the  manner  of  the  inquiry  as  to  the  value  of 
the  i$9^ovemenis  made  by  the  tenant,  and  those  under 
whom  he  claims,  in  writs  of  Entry.  Or  with  the  assent 
of  the  parties,  it  might  perhaps  be  more  conveniendy 
determined  by  an  assessor,  named  by  them  or  by  the 
court.  See  16  Johns.  R.  23,  Dolf  vs.  Basset  [In  the 
ease  of  Walker  vs.  Dewing  fy  oL  (S.  J.  Caurtj  Middle- 
sex  J  Oct.  Termj  1829,)  the  increased  value  of  the  land 
demanded  in  dower,  was  found  by  the  jury,  under  the 
direction  of  the  judge,  in  the  manner  above  suggested.] 

SfiCT.  XI.  By  the  ancient  law,  after  the  demandant 
had  recovered  her  dower,  she  might  sue  out  her 
writ  of  Habere  facias  seistnam^  with  a  Fieri  [318] 
facias  clause  as  to  the  damages  and  costs.  2. 
She  might  take  an  Elegit  for  the  damages,  with  which 
the  Habere  facias  seisinam  might  be  united,  in  the  same 
precept  Or  3.  She  was  allowed  to  take  her  Habere 
fadas  seismanii  and  a  separate  writ  of  Elegit.  Some- 
times the  writ  expressly  commanded  the  sheriff  to  cause 
the  demandant  to  have  seisin  and  assignment  of  one 
third  part  of  the  lands  by  metes  and  bounds.  In  other 
cases  he  was  only  commanded  to  cause  her  to  have 
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gekk  of  the  third  psyrt  of  the  land,  and  to  make  known 
to  the  justices,  at  the  return  of  the  writ,  in  what  man* 
ner  he  had  executed  it.  Bast  235,  a,  b.  But  it  waii 
the  duty  of  the  sheriff  to  make  the  assignment  by  tnetes 
and  bounds^  in  the  latter  case,  as  well  as  in  the  foimen  . 
.  If  the  sheriff  does  not  return  that  he  has  given  seisin 
by  metes  and  baundsj  it  will  be  ill,  unless  it  appears  that 
no  division  of  the  inheritance  could  be  made ;  as  where 
dower  is  recovered  in  a  mill,  or  in  common  of  pasture^ 
and  the  like.  Co.  Litt  32,  a,  b.  But  the  demandant 
may  waive  the  right  to  have  the  assignment  by  metes 
and  bounds  ;  and  in  that  case  an  assignment  in  command 
or  of  the  whole  for  a  certain  portion  of  time,  will  be 
good. 
After  the  recovery  of  judgment  in  a  writ  of  Dowei^ 

the  demandant  cannot  enter  immediately,  without 
[319]  suing  out  a  writ  of  seisin,  as  she  might  do  after 

a  recovery  in  a  writ  of  Entry.  For  the  recovery 
is  not  of  any  certain  part ;  but  it  is  to  be  made  certain 
by  the  m^tes  and  bounds  to  be  established  by  the  sheriC 
Co.  Litt  34,  b;  16  Mass.  R  193,  Hildreth  vs.  Thon^^ 
son.  [And  therefore  the  right  of  a  widow,  to  be  en- 
dowed of  a  third  part  of  her  husband's  lands,  is  not  an 
interest  in  land,  which  can  be  attached,  or  taken  in  ex- 
ecution for  her  debt,  until  her  dower  is  actually  as** 
signed.] 

If  under  the  Habere  fadas  seisinam  in  dower,  the 
sheriff  gives  seisin  of  more  than  a  third  part,  the  reme- 
dy of  the  tenant  is  by  a  scire  facias,  to  have  an  ad- 
measurement of  the  lands  set  forth  in  the  return.  Vin. 
DofDeTf  Q.  a.  pi.  1 6.  But  where  the  guardian,  or  the 
heir  himself,  while  under  agCy  has  endowed  the  wife  of 
more  than  a  third  part,  his  remedy  b  by  a  writ  of  Jld- 
measurement  of  Dower.    Ib^  pL  7,  8. 
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'  'By  the  law  of  Massachusetts^  upon  the  recovery  oi 
judgment  in  a  writ  of  Dower,  a  writ  of  seisin,  (the  form 
of  which  is  prescribed,)  issues  to  the  sheriff,  who  is  re- 
quired by  the  statute  to  cause  the  dower  to  be  set  forth, 
by  three  disinterested  freeholders  of  the  county,  who  are 
to  be  sworn  before  a  justice  of  the  peace,  "  to  set  forth 
the  samg  equally  and  impartially,  without  favour  or  affec- 
tion, as  conveniently  as  may  be/'  Stat.  1 783,  ch.  40, 
§  2 ;  Jlpp.  87.  And  it  is  to  be  by  metes  and  bounds^ 
unless  the  estate  is  incapable  of  division ;  and  in  that 
case,,  (as  by  the  common  law,)  it  may  be  by  "  a  third  part 
of  the  rents,  issues,  or  profits  J^ 

If  aftet  the  judgment  is  recovered,  the  tenant  [320] 
die  'before  the  writ  of  seisin  is  sued  out  and 
served ;  though  it  be  afterwards  sued  out  and  served, 
nothing  will  pass  by  it.  16  Mass.  R.  191,  HUdreth 
vs.  Thompson.  And  if  after  verdict  for  damages,  but 
before  judgment,  the  demandant  die,  it  seems  that  no 
scire  facias  lies  for  the  executor  or  administrator  of  the 
demandant,  to  have  execution  for  the  damages  and  costs. 
For  the  damages  are  only  due  by  way  of  satisfaction  for 
an  injury,  in  withholding  her  dower,  which  is  in  the 
nature  of  a  tort,  which  dies  with  the  party  who  suffers, 
as  well  as  with  him  who  does  it.  But  if  judgment  had 
fceen  rendered  in  the  lifetime  of  the  demandant,  (though 
the  vmt  of  seisin  had  not  issued,)  the  damages  would 
have  vested  in  her  o^  a  debt ;  and  in  that  case  the  ex- 
ecutor or  administrator  should  have  had  them.  1  -  Salk. 
252,  Mordant  vs.  Thoi^old;  [Yelv.  112;  3  Mod.  281.] 

The  Stat.  1783,  ch.  40,  ^  3,  before  mentioned,  (in  af- 
firmance of  the  common  law,)  expressly  prohibits  the 
party  who  recovers  dower  from  committing  or  suffering 
any  strip  or  waste,  upon  penalty  of  forfeiting  the  part  of 
the  estate  upon  which  such  strip  or  waste  shall  be  made, 
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and  damages  also,  to  be  assessed  to  the  person  who 
has  the  next  immediate  estate  in  remainder  or  reyer«- 

.  sion. 
[321]  It  only  remains  to  add,  that  the  assignment  of 
dower  implies  a  warranty  of  title  by  the  party 
who  makes  the  assignment  Therefore  if  the  tenant  m 
dower  was  impleaded,  she  might  vouch;  by  the  old  law, 
and  upon  an  eviction,  recover  a  third  of  the  two  re* 
mainjng  parts  of  the  land,  whereof  she  was  endowed* 
Co.  Liit.  38,  b.  And  it  seems  also,  that  if  she  is  evicted 
of  the  third  part  set  off  to  her  upon  a  writ  of  seisin  by 
the  sheriff^  she  may  thereupon  have  a  scire  facias,  and 
recover  for  her  dower  one  third  of  the  remaining  lands 
of  which  her  husband  was  seised,  and  of  wluch  the 
tenant,  against  whom  she  recovered  her  dower,  con* 
tinues  to  be  seised. 
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CHAPTER  VI. 


Writs  of  FormedoTif  and  the  proceedings  therein. 

.  Sect,  I,  The  writ  of  formedox  is  an  ancient 
Kemedy  provided  by  the  law  for  him  who  hath  right  to 
lands  or  tenements,  by  virtue  of  a  gift  in  tail ;  and  it 
lies  for  the  heir  in  tail,  the  reversioner,  or  the  remain- 
der-num  in  tail,  or  in  fee.  It  is  called  a  Formedon, 
Breeve  de  forma  donationis,  because  the  de- 
mandant claims  the  estate  according  to  the  form  [322] 
of  the  gift,  secundum  formam  donu  [It  seems  to 
lie  in  those  cases  only,  where  the  title  depends  on  a 
gift ;  and  the  right  is  to  be  asserted  by  reason  of  the 
gift,  and  in  conformity  to  it.  For  when  the  donee  in 
tail,  or  the  issue,  or  the  person  entided  to  the  rever- 
sion or  remainder,  has  obtained  actual  seism,  or  perhaps 
even  a  seism  in  hm,  and  is  afterwards  actually  disseised, 
it  seems  he  may  maintain  a  writ  of  Entry  sur  disseisin, 
grounded  on  such  actual  seisin,  or  perhaps  a  writ  of  In- 
trusion, founded  on  such  seisin  in  law.  And  this  dis- 
tinction may  sometimes  be  important ;  smce  the  writ  of 
Entry  might  be  brought  after  the  Formedon  was  barred 
by  the  statute  of  limitations.  But  if  the  party  who  had 
gained  the  actual  seisin,  in  the  manner  above  mentioned, 
should  afterwards  be  disseised,  and  die  without  regain- 
ing his  seisin,  it  seems  that  his  issue,  claiming  per  for- 
nunn  dani,  and  also  the  person  entitled  to  the  reversion 
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or  remainder,  would  now  be  obliged  to  resort  to  thekr 
Farmedofu     See  2  Prest.  AhsU  343,  344.] 

The  writ  of  Formedon  is  of  three  kinds,  according  to 
the  character  or  capacity  in  which  the  demandant  makes 
his  claim.  If  the  demandant  claims  the  inheritance  as  an 
estate  tail^  which  ought  to  come  to  him  by  descent  from 
some  ancestor  to  whom  it  was  first  given,  his  remedy 
is  by  writ  of  Formedon  in  the  descender.  But  if,  instead 
of  claiming  as  heir  to  the  entail,  his  claim  is  to  the  re- 
version  after  the  estate  tail  has  expired^  or  been  other- 
wise determined^  the  appropriate  remedy  by  which  the 
reversion  is  to  be  recovered,  (whether  the  demandant 
is  the  original  donor  of  the  estate  tail,  or  his  heir  or  as- 
signee,) is  by  writ  of  Formedon  in  the  reverter.  And 
where  the  demandant  does  not  claim  an  estate  tail  by 
descent^  or  the  reversion  after  such  an  estate  is  deter- 
mined, but  his  claim  is  to  the  remainder  of  the  estate, 
either  in  toi/,  or  in  feCy  after  the  determination  of  some- 
prior  estate  in  tail  or  for  life,  the  proper  action  for  A£^. 
purpose  is  the  writ  of  Fonnedon  in  the  remainder. 

This  writ  is  said  to  be  hi  the  nature  of  a  writ  of 
Right,  or  sometimes,  to  be  the  writ  of  Right  for  the  tenant 
in  tail ;  for  he  can  have  no  higher  writ,  since  the  aft«o- 
lute  tcrit  of  Right  is  confined  to  those  who  claim 
[323]  an  estate  in  fee  simple.  Co.  Litt.  326,  b ;  Co.. 
2  Inst.  291.  As  every  writ  of  Formedon  is  for 
the  recovery  either  of  an  estate  tail,  or  the  fee  simple, 
it  follows  of  course  that  it  must  be  brought  against  the 
tenant  of  the  freehold;  consequently  if  the  person 
against  whom  it  is  brought  has  not  the  freehold,  he  may. 
abate  the  demandant's  writ  by  pleading  nan-tenure^ 
unless  he  is  pernor  of  the  profits. 

By  the  statute  of  1  H.  VII.  ch.  1,  writs  of  Formedon 
are  maintainable  against  the  pernors  of  the   profits^ 
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though  they  may  not  be  tenants  of  the  freehold :  and 
all  recoveries  against  such  persons  as  take  the  profits 
were  declared  to  be  as  good  and  effectual  for  the  recov 
erors  and  their  heirs,  as  if  the  said  persons  had  been 
actual  tenants  of  the  freehold.  F.  JV*.  J3.  212,  (^nfe,  p, 
182,)  But  the  writ  shall  suppose  such  persons  to  be 
tenants  of  the  freehold,  and  shall  not  be  different  from 
the  usual  form.  And  if  the  tenant  plead  non-tenure, 
the  demandant  may  reply,  that  the  tenant  made  a  feoff- 
ment to  persons  unknown,  to  defraud  him  of  his  action, 
and  aver  that  he  continues  to  take  the  profits.  To  such 
a  replication,  according  to  the  ancient  practice,  the' 
tenant  could  only  rejoin,  by  denying  that  he  took  the 
]f>rofits ;  for  the  feoffment  was  not  allowed  to  be  trav- 
ersed. Vin.  Form.  O.  pi.  4,  5 ;  Bro.  Traverse,  pV. 
180. 

If  the  heu*  m  tail  has  once  acquired  the  seisin,  [324] 
after  the  death  of  his  ancestor,  he  shall  not 
afterwards  have  a  writ  of  Formedon,  until  he  has  been 
lawfuUy  deprived  of  his  seisin.  .  For  if  the  heir  in  tail 
is  ousted,  after  he  has  acquired  a  seisin  in  fact  of  the 
estate  tail,  his  remedy  is  by  a  writ  of  Entry,  upon  his 
oum  seisin,  and  not  by  a  writ  of  Formedon.  Therefore 
if  a  tenant  in  tail  discontinues  the  estate  tail,  and  dies, 
and  his  heir  enters  upon  the  discontinuee,  and  acquires 
the  seisin  of  the  estate  tsul,  and  then  is  ousted  by  a 
stranger,  in  such  a  case  the  heir  in  tail  shall  not  have  a 
writ  of  Formedon  in  the  descender  against  the  stranger, 
but  a  writ  of  Entry.  But,  if  after  the  stranger  has 
ousted  the  heir,  the  discontinuee  re-enters,  he  is  thereby 
invested  with  his  former  estate,  and  the  remedy  of  the 
heir  agamst  him  is  by  a  writ  of  Formedon  in  the  de- 
scender. Bro.  Form.  47;  7  Edw.  IV.  19 ;  Vin.  Form. 
F.  pi.  4,  6. 
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Writs  of  Formedon  may  be  maintained,  not  only  for 
landS)  but  for  such  real  hereditaments  as  may  be  en- 
tailed. And  these,  accordmg  to  the  ancient  law,  ixk* 
elude  also  rents,  commons,  and  what  are  denominated 
profits  apprendre,  issuing  out  o(  lands  and  tenements ; 
as  a  grant  of  a  certadn  sum  of  money,  issuing  out  of 

any  lands,  to  a  man  and  the  heirs  of  his  body ; 
[325]  and  also  a  like  grant  of  the  moiety  of  the  profits 

arising  from  a  mill,  a  ferry,  a  finery,  and  th^ 
like.  F.  J\r.  B.  212.  But  in  our  practice,  (as  has  been 
before  remarked,)  (^nte,  p.  1 33,)  it  seems  that  real  ac-^ 
tions  lie  only  for  the  recovery  of  immaveabk  corporeal 
hereditaments. 

The  process  and  proceedings  m  writs  of  Fonnedoa 
were  much  the  same  in  the  ancient  practice,  as  in  writs 
of  Entry.  The  law  was  the  same  also  with  respect  to 
the  common  incidents  of  real  actions,  such  as  essoins^ 
aid-prayer,  receit,  and  voucher.  The  tenant  was  en«* 
titled  to  have  a  view  of  the  lands  demanded ;  and,  if  he 
was  an  infant,  to  have  the  parol  demur,  for  his  nonage^ 
in  the  same  manner  as  in  writs  of  Entry.  1.  lAL  jibr* 
632;  Brgwnl.R.  154,  155.  It  will  be  sufficient,  there- 
fore, to  refer  to  what  has  been  before  stated  in  relation 
to  those  particulars,  (Ante,  Chap.  II  Sf  III.)  without  re« 
peating  it  here. 

.  In  every  writ  of  Fonnedon,  there  are  two  indispen-* 
sable  requisites  to  be  observed.  The  first  is  the  cor- 
rect statement  of  the  gift ;  the  other  the  conveying  or 
deducing  a  title  to  the  demandant.  If  either  of  these 
was  wanting,  the  writ  was  formerly  considered  msuf- 
fident  in  substance,  and  not  aided  by  the  statute  of 
jeofails.  18  EHz.  ch.  14;  see  Gmldsb.  126,  pL  16^ 
VoumaUrs.  Caiesby. 
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The  EngUsh  statute  of  Kmitations  (21  Joe.  L  [326] 
ch.  16»  ^  1,)  provides,  that  all  writs  of  Formedon 
in  descender^  in  remainder ^  and  in  reverierj  shall  be  sued 
within  iuoenty  years  after  the  title  and  cause  of  action 
first  fallen.  And  if  any  person  that  shall  be  entitled  to 
such  writs,  at  the  time  of  such  right  or  title  first  accrued, 
is  within  the  age  of  twenty-ane  years,  feme  caverty  nan 
compos  mentis^  imprisoned^  or  beyond  the  seas ;  all  such 
persons,  and  their  heirs,  may  bring  their  actions  within 
ten  years  after  their  full  age,  discoverture,  becoming  of 
sound  mmd,  enlargement  out  of  prison,  or  coming  into 
fhe  retJm,  or  death. 

The  statute  of  limitations,  in  Massachusetts^  is  ih% 
same,  with  only  some  slight  verbal  differences,  not  af<^ 
fecting  the  construction ;  excepting  the  addition,  after 
tiie  clause  '^beycmd  the  seas,''  of  the  w<»xls,  ^or  wiH^ 
out  the  limits  of  the  United  States/'  Mass.  Stat.  178ff, 
cL  13,  §  4 

After  these  general  remarks,  it  wUi  be  sufficient  to 
notice  briefly,  in  their  order,  each  oi  the  writs  bef(m 
mentioned. 

Sect.  II.    The  writ  of  fosmedoit  in  the  descen* 
BER,  which  win  be  first  noticed,  is  foimded  upon  the 
statute  of  Westminster  2,  (13  Edto.  I.  ch.  1,) 
commonly  called  the  statute  De  donis  condUioU"  [327] 
akbus  ;*  and  lies  where  a  man  gives  lands  to 

*  Notwithstanding  what  is  said  here  by  JFUzherbert,  and  the  re- 
mark of  lord  Coke,  Co.  2  Inst.  836,  that  *'  a  Formedon  in  the  de- 
scender  lay  not  at  the  common  law,  but  was  given  by  this  act,  and 
the  form  of  the  writ  is  here  set  down,"  it  seems  that  the  statement 
is  not  quite  accurate.  For  it  is  founded  upon  the  supposition,  that 
the  issue  had  a  remedy  at  the  common  law,  against  the  alienation 
of  his  ancestor,  by  the  writ  of  Mori  d^ ancestor.  But  as  ^»e  of  the 
three  points  of  inquiry  in  this  writ  was  si  antecessor  f nit  seisittu  in 
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another,  and  the  heirs  of  ki$  hodg;  or  to  a  man  and 
woman,  and  the  heirs  of  their  bodies  ;  or  formerly,  to  a 
man  and  a  woman  who  was  cousin  of  the  donor, 
[328]  in  Jrank  marriage ;  by  force  of  which  gift  the 
donee  becomes  seised.  If  the  donee  in  any  of 
these  cases  afterwards  aliened  the  lands  so  given,  and 
died,  or  was  disseised  and  died,  his  heirs  should  have 
this  writ,  to  recover  such  lands.  For  the  statute  ex- 
pressly declares,  that  ^^  the  will  of  the  donor,  according 
to  the  form  in  the  deed  of  gift  manifestly  expressed,  shaH 
be  fit>m  henceforth  regarded."    F.  Jf.B.  21 L 

Before  this  statute,  all  inheritances  were  estates  ih 
r££ ;  that  is,  either  fee  simple  absolute,  or  fee  simple 
candUionaL  And  tenants  in  fee  simple  conditional  were 
permitted,  after  the  birth  of  issue,  to  alien  the  fee,  upon 
a  supposition,  that  by  the  birth  of  issue,  the  condition, 
upon  which  the  estate  was  given,  was  performed.  But 
this  the  statute  declares  to  be  manifestly  contrary  to  the 
form  and  intent  of  the  gift.  It  therefore  provides  that 
from  henceforth  the  will  and  intent  of  the  donor  should 

dominico  suo  ut  dcftodo^  die  quo  obiiiy  though  it  is  certain  that  it 
might  be  maintained  against  an  abator ;  it  is  on  the  other  hand 
equally  clear,  that  it  could  not  be  supported  against  a  disseisor. 
Booths  207.  And  there  is  one  case,  in  which  a  Formedon  in  the 
descender  seems  to  have  been  allowed  at  common  law.  It  was 
where  a  man  had  issue  a  son,  and  then  the  wife  died,  and  the  hus- 
band married  a  second  wife ;  and  after  the  marriage  lands  were 
given  to  the  husband  and  second  wife,  and  to  the  heirs  of  their 
bodies,  and  they  had  issue  of  that  marriage,  and  both  husband  and 
wife  died,  and  a  stranger  abated.  Here  the  issue  of  the  second 
marriage  could  not  maintain  a  writ  of  Mort  d ancestor^  because 
another  of  the  three  points  of  inquiry  was,  sipetens  sit  propinquior 
hares.  For  the  son  by  the  second  marriage  could  not  answer  this 
description,  while  there  was  a  son  by  the  first  marriage.  PtedL 
339;  £00^,141,207. 
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be  observed ;  and  that  the  fee  should  reeert  to  km,  for 
want  of  issue  of  the  donee. 

In  construing  the  provisions  in  the  statute  de  donis^ 
which  required  that  the  wiU  of  the  donor  abould  be  ob" 
served,  and  that  the  donee  should  not  haoe  power  to 
alien  the  estate,  the  courts  determined  that  the  donee 
^ould  not  have  a  fee  simple  ;  but  that  the  estate  should 
be  divided,  so  as  to  give  a  particular  estate  to  the 
donee,  and  a  reversion  to  the  donor.  The  con-  [329] 
sequence  of  this  construction  was,  that  where 
the  donee,  had  a  fee  simple  conditional  before  the  statute, 
he  now  had  only  an  estate  tail.  And  of  course*  the 
donor,  who  had  before  only  a  possibility,  which  the 
donee  might  utterly  defeat  at  his  pleasure,  as  soon  as 
he  had  issue,  had  now,  by  the  construction  given  to  the 
statute,  the  fee  simple  in  eay^eetance,  upon  the  determin-* 
ation  of  the  estate  tail,  which,  though  cofitingent,  is  a  re* 
version.  By  this  division  of  the  estate,  the  donee,  even 
after  issue,  could  not  on  the  one  hand,  either  bar  his 
issue,  or  charge  the  estate  with  any  debt  or  incum- 
brance ;  nor,  on  the  other  deprive  the  donor  of  his  rever- 
tnon,  upon  failure  of  the  issue,  by  any  alienation,  charge^ 
w7orfeiture.     Co.  2  Ifist  335. 

The  effect  of  the  statute,  therefore,  was  not  to  create 
a  new  estate,  but  only  to  give  a  new  construction.  For 
by  disaffirming  the  supposed  performance  of  the  con" 
dUion,  it  preserved  the  estate  to  the  issue,  so  long  as 
there  was  issue  to  take  it ;  and  it  also  preserved  the 
reversion  to  the  donor,  when  the  issue  of  the  donee 
happened  to  fail.  The  consequence  of  this  construc- 
tion was,  that  an  estate  of  inheritance  still  remained  in 
the  donee.  But  as  it  was  limited  to  a  particular  de- 
scription of  heirs,  who  alone  were  entitled  to  take 
under  it ;  it  received  the  Appellation  of  an  estate  taU^ 

38 
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[380]  that  b  a  rcBtricted  or  curtcdkd  inheritance,*  in 
contradistinction  from  the  absolute  fee  simple^ 
which  was  considered  as  still  continuing  in  the  donor,  as 
his  reversion ;  unless  he  had  limited  it,  by  way  of  re- 
mamder  after  the  estate  tail,  to  some  other  person. 
Wrights  Ten.  186;  Phwd.  261. 

Another  important  alteration  was  made  m  the  law  by 
the  statute  de  doniSy  in  securing  the  reversion  to  the 
donor  and  his  heirs.  For  by  the  common  law,  the  stu* 
dent  will  recollect,  no  remainder  could  be  limited  after 
an  estate  in  fee,  whether  absolute  or  conditio.nal.  But 
when  estates  in  fee  simple  conditionaJ  were  changed  by 
the  operation  of  this  statute,  into  estates  tail,  remainders 
were  permitted  to  be  limited  after  them.  And  by  anal- 
ogy to  the  remedy  that  had  been  thus  provided  for  the 
issue  and  the  reversioner,  a  ynrit  of  Formedon  in  the 
remainder  was  now  given  to  the  remainder-man :  not  by 
force  of  any  express  provision  of  the  statute,  but  by 
implication  and  inference.  For  after  the  dis- 
[331]  continuance  of  the  estate  tail,  as  the  remainder- 
man was  subject  to  the  same  mischief,  as  the 
issue,  or  the  reversioner  in  tail,  it  was  thought  proper  to 
give  such  a  liberal  and  equitable  construction  to  the 
statute,  as  should  extend  to  him  the  same  remedy.  See 
Co.  Litt.  827,  a.  n.  2. 

Besides  the  general  writ  of  Formedon  in  the  de- 
scender,  there  were  also  in  the  ancient  law,  two  othei: 


*  Donationum,  aUa  absohita  et  iarga,  alia  stricia  et  coarctata, 
sicut  certis  hceredihuSy  quibusdam  a  successione  exclusis,  Flet.  lib. 
iii.  cap.  3,  <J  6 ;  Bract,  lib.  ii.  cap.  5,  §  3. 

Et  ascuns  autres  douns  sontpures  et  larges,  et  auti  ascuns  autres 
sant  estreytes,  et  infourme  sicome  a  ascuns  eerteynes  keires,  nosmes 
en  Us  doHns,  et  ausi  sicome  de  eerteynes  gents  forpris  en  douns. 
Bril.  cap.  34,  ^  190,  fol.  89,  a. 
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writs  of  Formedon  in  the  descender,  which  may  be  de- 
nominated special  writs. 

1.  The  first  of  these  writs  is  sometimes  called  a 
Formedon  of  land  held  in  coparcenery.  This  was  the 
remedy  where  an  estate  tsdl  descended  to  several  co- 
parceners, who  entered  and  made  partition  between 
them ;  and  after  the  partition  one  of  the  coparceners 
made  an  alienation  of  her  part  of  the  estate,  and  died. 
In  this  case  the  survivors  might  maintain  this  writ 
against  the  alienee  of  the  deceased  coparcener. 

So  also,  if  lands  held  by  the  tenure  of  OaveVdnd 
were  entailed,  and  descended  to  several  brothers,  as 
heirs  in  tail  to  their  father,  and  they  made  partition  of 
those  lands  between  them,  and  one  aliened  and  died, 
the  others  might  maintain  this  writ  against  the  alienee, 
in  the  same  manner  as  in  the  case  of  parceners  before 
mentioned.  F.  JV.  J5.  214.  And  if  two  coparceners 
who  were  tenants  in  tail  made  partition,  and  one 
had  issue  and  died,  and  then  the  survivor  died  [332] 
without  issue ;  the  heir  of  her  who  first  died 
might  have  this  writ  to  recover  the  share  of  the  survivor. 
F.  JV*.  B.  214.  In  these  cases,  the  vyrit  it  seems  is  in 
common  form ;  but  the  count  must  be  special,  and  set 
forth  expressly  that  the  lands  are  partible.  RasL  366, 
pi.  8,  9. 

2.  The  other  special  vmt  of  Formedon  in  the  de- 
scender  to  which  we  alluded  is  called  a  Formedon,  qui 
insimul  tenuit.  This  writ  might  be  brought  by  one  co- 
parcener, or  by  one  heir  of  Gavelkind  lands  which  were 
entailed,  where  they  held  such  lands  together,  not  hav- 
ing made  any  partition  between  them.  In  this  case,  if 
one  of  the  coparceners  aliened  her  part  to  a  stranger  in 
fee,  and  died  without  issue,  the  other  coparceners  might 
have  this  writ  against  the  alienee.    And  if  one  of  the 


SOO  BEAX.  ACTIOKf  4  [CHAP.  TI. 

coparceners,  (instead  of  aliening  her  estate,)  had  issue 
and  died,  and  either  a  stranger  or  the  other  coparcener 
ousted  the  issue,  in  this  case  the  issue,  or  whoever  was 
hebr  in  tail  of  these  lands,  might  have  this  writ  of  F(»ine- 
dcHi  against  the  stranger,  or  against  the  other  coparoe^ 
ner  for  this  deforcement  F.  JV!  B.  216;  RasL  SM, 
b.  pL  4.  And  where  the  writ  was  brought  by  heirs  in 
tail  of  Gavelkind  lands,  the  writ  was  in  camrnan  farm; 
but  the  cauni  tvas  special^  setting  forth  the  custom.    F. 

J\r.  B.  217. 
[333]       It  will  doubtless  occur  to  the  student  that  these 

special  actions  must  be  more  conformable  to  our 
hw  of  descentSy  than  the  common  writ  of  Formedon  in 
the  descender.  And  there  are  precedents  upon  the 
records  of  our  courts,  m  the  early  part  of  the  last  cen- 
tury, (when  this  action  was  brought  much  more  fre- 
quently than  at  a  later  period,)  which  bear  a  greater  re- 
semblance to  the  special  count,  than  to  the  general  writ 
of  Formedon,  which  then  continued  to  be  occaskmally 
used  in  the  courts  of  Westminster. 

The  COUNT  in  a  Formedon  in  the  descender  ought  to 
name  every  heir  to  whom  any  right  descended ;  be- 
cause as  the  demandant  is  privy  to  the  pedigree,  he 
ought  to  be  acquainted  with  every  step  of  the  descent. 
But  it  need  not  mention  those  who  died  in  the  lifetime 
of  their  ancestor,  and  therefore  never  took  the  estate 
tail.  Thus,  if  the  father,  tenant  in  tail,  discontinued  the 
estate  tsdl,  and  died,  and  the  eldest  son  survived  the 
father,  and  then  died  without  issue;  if  the  younger 
brother  brought  a  Formedon  in  the  descenderj  he  ought 
to  allege  that  the  right  descended  to  the  dder  brother,  as 
son  and  heir  to  the  father,  and  so  to  derive  title  to  faimselfy 
08  brother  and  heir  to  the  deceased  brothef.  But  if  Ae 
elder  brother  had  died  before  the  father,  the  demandant 
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should  omit  him  in  the  count,  and  derive  tide 
from  the  father,  directly  to  himself,  as  son  and  [334] 
heir ;  because  no  right  ever  descended  to  the 
eldest  son,  who  died  before  his  &ther.  But  there  was 
'  in  ancient  times  one  distinction  upon  this  subject,  which 
savoured  of  extreme  refinement  For  though  every 
son  who  survived  his  father,  and  held  the  estate  tail, 
should  be  named  as  s€^%  and  heir  of  the  father ;  yet  if 
the  son  who  survived  his  father  was  never  actually 
seised,  (having  died  without  making  any  entry  upon  the 
estate,)  he  was  to  be  named  in  the  count,  but  only  as 
stnif  and  not  as  son  and  heir  of  his  father.  Reg.  238,  a. 
Thb  distinction,  however,  does  not  seem  to  have  been 
generally  regarded. 

The  demandant  must  always  make  himself  son  and 

heir,  or  cousin  (consanguineus,)  and  heir  to  hun  who 

WES  last  actually  seised  by  force  of  the  entail     For  if 

there  was  a  later  seisin  of  an  heir  in  tail,  than  the  last 

person  nwBed  in  his  writ,  by  the  demandant,  it  might 

be  pleaded  in  abatement.    It  was  also  equally  necessary 

that  the  person  last  actually  seised  should  be  expressly 

stated  to  be  heir  in  tail  to  the  donee.     If  it  was  only 

stated  that  he  was  son,  and  not  sm  and  heir,  it  seems 

that  according  to  ancient  strictness,  it  would  have  been 

bad  upon  demurrer.    But  notwithstanding  the  ancient 

rule  above  referred  to,  it  does  not  seem  that  any  exception 

could  be  taken  to  the  count,  if  it  named  the 

issue,  son  and  heir,  instead  of  son  only ;  though  [335] 

he  had  but  a  seisin  in  law,  and  not  an  actual 

seisin  of  the  entaQed  estate.     And  it  is  the  advice  of 

lord  Coke,  that  the  demandant  should  state  every  one 

whom  he  names  in  his  writ  to  be  son  and  heir,  though 

they  were  never  actually  seised  by  force  of  the  enteiL 

^  For  thereby,"  he  observes,  "  the  demandant  will  be 
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certain  to  make  himself  heir,  as  well  to  the  donee  per 
Jbrmam  doni,  as  to  him  who  was  last  seised*    8  Co. 
88,  b. 

With  regard  to  the  allegation  of  esplees,  the  rule  is 
not  the  same  in  the  different  kinds  of  writs  of  Forme- 
don.  When  the  writ  is  in  the  descender^  and  in  the 
usaal  form,  it  is  not  necessary  to  allege  a  seisin  in  the 
donor  by  taking  the  profits.  But  such  a  seisin  should 
be  expressly  alleged  in  the  donee.  Jlpp.  JVb.  88.  And 
if  alleged  in  the  donor,  it  is  only  surplusage,  and  will 
not  vitiate  the  writ 

If  a  writ  of  Formedon  in  the  descender  is  brought  by 
the  heir  of  the  remainder-man  in  tail,  it  seems  neces- 
sary to  aUege  a  seisin  by  taking  the  profits  not  only  in 
the  original  donee,  but  in  the  remainder-man  also.  Jlpp. 
J\ro.  90 ;  and  see  F.  JV.  B.  214,  note  c. 

Sect.  III.  The  writ  of  Formedon  in  the  rever- 
ter, it  has  been  already  remarked,  may  be  maintained 
by  the  dofwr,  or  by  his  heiry  or  the  (assignee  of  the  re- 
version. 
[336]  Thus  where  one  gives  lands  to  another,  or  to 
husband  and  wife,  in  tail,  and  afterwards  the 
donee  dies  without  issue,  or  the  heirs  of  the  donee  hav- 
ing succeeded  to  their  ancestor,  afterwards  die  without 
issue ;  the  donor,  or  if  he  be  dead,  his  heir,  may  now 
have  a  writ  of  Formedon  in  the  reverter,  to  recover  the 
lands  so  given,  against  him  who  is  tenant  of  the  firee- 
hold.  And  if  the  donor,  or  after  his  death,  his  heir, 
grant  the  reversion  to  another,  the  grantee  of  the  rever^ 
sion  shall  in  the  same  manner  have  a  writ  of  Formedon 
in  the  reverter,  to  recover  the  lands,  after  the  estate  tail 
is  determined.  F.  JV.  B.  219 ;  8  Co.  88,  Buckmere's 
case. 
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But  if  the  grant  of  the  reversion  is  in  tail  only,  and 
not  in  feCy  and  the  donee  die  without  issue,  the  remedy 
for  the  grantee  is  by  a  writ  of  Formedon  in  the  remawr 
der  and  not  in  the  reverter.  For  his  estate,  though 
called  a  reversion,  is  in  truth  only  a  remainder ;  and  the 
revermn  is  still  contmuing  in  the  donor. 

This  writ  lay  at  the  common  laWy  before  the  statute  de 
donis.  For  if  the  donee  of  an  estate  in  fee  simple  con- 
ditianaly  prior  to  that  statute,  aliened  the  land,  before 
the  condition  upon  Which  he  held  it  was  performed  by 
his  having  issue,  and  he  afterwards  died  without  issue, 
the  donor  of  that  estate,  or  his  heu*s,  might  have  this 
writ.    Finchy  89.  b. 

It  has  been  before  remarked,  that  in  a  writ  of  [337] 
Formedon  in  the  descender,  the  demandant  ought 
to  name  every  person  in  the  line  of  descent  from  the 
doT^e,  because  being  privy  to  the  pedigree,  he  must  be 
acquamted  with  every  step  in  the  descent  Jlnte,  p.  300. 
And  in  the  Formedon  in  the  reverter,  the  demandant 
has  the  same  privity  as  to  the  pedigree  derived  from 
the  donor.  A  like  omission,  therefore,  by  him,  in  the 
pedigree  on  the  part  of  the  donor,  would  abate  the  writ, 
if  seasonably  taken  advantage  of  by  a  proper  plea.  But 
the  demandant  in  this  writ  is  not  held  to  the  same 
strictness  with  regard  to  the  pedigree  on  the  part  of 
the  donee,  because  he  is  presiuned  to  be  a  stranger  to 
it    Dyer,  216,  a.  pi.  56 ;  Wing.  Max.  599. 

Therefore,  if  a  man  give  lands  in  tail,  and  the  tenant 
in  tail  have  issue  and  die,  and  the  issue  afterwards  die 
without  issue,  and  without  havmg  entered ;  now  the 
donor,  or  his  heir,  may  have  a  Formedon  in  the  reverter^ 
m  which  he  may  suppose  the  donee  to  have  died  with- 
out issue.    F.  jy.  B.  220. 
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It  is  said  in  several  books,  that  in  the  writ  of  Fonne- 
don  in  the  reverter  the  esplees  ought  to  be  alleged,  in 
both  donor  and  donee.  And  a  distinction  is  talcen  be* 
tween  those  cases  where  a  fee  simple  is  demanded,  (as 
it  always  is  in  a  Formedon  in  the  reverter^)  that 
[338]  there  the  taking  of  the  profits  should  be  alleged 
in  both.  But  where  only  an  estate  tail  is  de< 
manded,  it  is  sufficient  to  allege  the  taking  of  the  profits 
in  the  donee  only.  F.  JV*.  fi.  220 ;  2  Lutw.  963,  Hun- 
lock  vs.  Petre.  But  this  rule  is  not  always  observed ; 
and  some  of  the  precedents  omit  the  statement  of  the 
takmg  of  the  esplees  by  the  donee.  East.  375,  a.  pL  1. 
But  the  other  form  seems  to  be  unquestionably  the  most 
correct    Jfyp.  92. 

Sect.  IV.  A  writ  of  Formedoit  in  the  remaia'- 
DER,  is  the  appropriate  remedy  for  the  remainder-man^ 
where  one  gives  lands  to  another  Jor  life  or  in  tail,  and 
the  remainder  to  some  third  person  in  tail  or  in  fee* 
In  this  case,  if  he  who  has  the  particidar  estate  should 
die,  without  leaving  issue  which  could  inherit,  and  a 
stranger  should  intrude,  and  keep  the  remainder-man 
out  of  possession,  the  latter  might  have  this  action,  to 
recover  the  estate  torn  the  intruder.    F.  JV.  J5.  217. 

This  writ,  it  has  been  before  stated,  (^nte,  p.  298,)  is 
founded  upon  the  equity  of  the  statute  de  donis  condi^ 
tionoMbuSf  and  is  not  authorized  by  express  words. 
For  a  Formedon  did  not  lie  at  common  law,  for  the  re- 
covery of  a  remainder  after  a  gift  to  one  and  the  heirs 
of  his  body.  Because  such  a  limitation,  before  the  stat- 
ute de  doniSy  created  what  was  called  a  fee  mn* 
[339]  pie  conditional:  and  the  policy  of  the  ancient 
law  allowed  no  remamder  to  be  limited  after  a 
fee  simple,  whether  conditional   or  absolute,  lest   it 
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should  lead  to  the  establishment  of  a  perpetuity.     Co.  2 
^;.  336;  Booth,  15L 

If  the  remamder  is  limited  to  several  heirs  jointly, 
and  one  of  them  dies,  and  afterwards  the  survivor  dies, 
leaving  an  heir,  it  seems  this  heir  may  maintain  his 
Pormedon  in  the  remainder  without  stating  in  his  writ 
that  his  ancestor  survived  the  other  joint-tenant*  F.  JVl 
B.  219. 

Though  no  Pormedon  in  the  temainder  lay  at  com- 
mon law,  after  a  limitation  of  an  estate  in  fee  simple 
conditional,  it  is  not  certain  that  there  was  no  such  writ, 
for  the  recovery  of  a  remsdnder,  limited  after  an  estate 
for  life.    F.  JV.  B.  217 ;  Booth,  151. 

With  respect  to  the  necessity  of  the  demandant'^ 
setting  forth  the  whole  line  of  the  descent  on  the  part 
of  the  donee,  the  same  rule  holds  in  the  Pormedon  in 
the  remainder^  as  was  before  noticed  in  the  preceding 
case  of  the  reverter.  And  it  is  founded  upon  the  same 
reason,  that  the  remamder-man  is  not  privy  to  the  ped- 
igree of  the  donee,  who  is  deemed  in  the  law  a  stranger 
as  to  him. 

It  is  said  that  the  demandant  in  a  Pormedon  in  the 
remcmder  ought  to  mention  all  the  precedent 
remainders  in  tail.  8  Co.  88,  a,  Buckmen^s  case.  [340] 
And  there  seems  to  be  the  same  reason  for  re* 
quiring  the  issue  of  him  who  had  a  prior  remainder  to 
be  particularly  named,  which  applies  to  the  issue  of  the 
donee,  in  the  Pormedon  in  the  reverter,  who  are  gen- 
erally, though  not  always,  named  by  the  demandant  in 
his  count  App.  92,  96.  But  it  is  contended  by  Booths 
that  it  is  not  necessary  to  name  the  issue  of  the  pre- 
cedent remsdnder-men  in  the  one  dase,  or  the  issue  of 
the  donee  in  the  other.    Booth,  154. 
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In  the  writ  of  Formedon  in  the  remainder,  the  taking 
of  the  esplees  is  generally  alleged  m  the  dxmee  only ; 
except  in  the  case  of  a  remainder  created  by  a  de- 
vise. But  when  the  remainder-man  claims  as  devisee^ 
it  is  usual  to  allege  a  seisin  by  taking  the  esplees  in  the 
testator,  and  also  in  the  donee.  Rast.  369,  b.  pL  1,  2» 
3 ;  Jpp.  94,  96. 

Some  of  the  precedents  in  this  action  contain  a  pro* 
fert  of  the  deed  *^  which  attests  the  said  gift  in  remain- 
der/' Rast.  369,  b.  pi.  1,  3.  But  it  is  smd  by  FUzher- 
bert,  that  the  demandant  should  not  mention  the  deed 
in  his  count ;  though  the  tenant  may  demand  oyer  of  it; 
and  if  he  does,  the  demandant  must  shew  it.  F.  JV*.  K 
219. 

There  is  one  further  remark,  which  remains  to  be 
added  in  relation  to  this  writ.  If  the  remainder  is  once 
executed,  or  in  other  words,  if  the  remainder* 
[341]  man  has  become  actually  seised  of  the  estate 
tail  in  possession,  so  that  the  right,  upon  his  death, 
descends  to  his  heirs,  they  shall  not  have  a  Formedon  in 
the  remainder,  but  in  the  descender*.  This  may  perhaps 
be  made  more  pisdn  by  an  example.  Suppose  then, 
that  A.  gives  lands  to  B.  in  tail,  with  a  remainder  to  C. 
in  tail,  and  afterwards  B.  dies  without  issue,  and  there- 
upon C.  enters,  and  becomes  actually  seised  of  an  es- 
tate tail  in  possession,  and  then  aliens  the  estate  tail  in 
fee,  and  dies.  If  now  the  issue  of  C.  would  pursue 
their  remedy  by  a  writ  of  Formedon,  to  recover  the 
estate  tail,  it  must  be  in  the  descender  and  not  in  the 
remainder.  For  after  the  remainder-man  becomes  ac- 
tuaUjf  seised  of  the  remainder,  his  situation,  and  that  of 
his  issue  also,  will  be  precisely  the  same,  as  if  he  had 
been  the  donee  of  the  first  estate  tail.  F.  J\r.  B.  219 ; 
8  Co.  88,  a;  Booth,  152. 
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Sect.  V.  The  pleas  of  the  tenant  to  writs  of 
Formedon  may  be  either  in  abatement  or  in  bar. 
And  most  of  the  pleas  in  abatement^  (which  are  not  ap- 
phcable  to  personal,  as  well  as  to  real  actions,)  are  the 
same  as  in  writs  of  Entry ;  viz.  JtUenagey  Jfon-tenure^ 
Sole  or  Entire-tenuref  SeveraJ-tenurey  and  Disclaimer. 
The  same  pleas  may  also  be  pleaded  puis  darrein 
CONTINUANCE,  viz.  Efitrtf  of  the  demandant,  while  the 
action  is  pending.  Marriage  of  a  female  de- 
mandant, Death  of  a  demandant,  and  the  like.  [342] 
It  wiD  only  be  necessary,  therefore,  to  refer  to 
the  remarks  which  were  made  in  relation  to  pleas  in 
abatement  in  a  preceding  chapter,  where  they  are  stated 
and  explained  at  some  length.  Chap.  IV.  ^  17,  18. 
[See  also  the  late  statutes  1826,  ch.  70,  1828,  ch.  120, 
and  1828,  ch.  137,  ^  4,  there  referred  to.] 

Pleas  in  bar  to  the  action  of  Formedon  are  chiefly 
different  from  those  which  are  applicable  to  writs  of 
Entry,  writs  of  Dower,  and  other  real  actions.  But 
with  regard  to  two  of  them,  rum-tenure  and  disclaimer^ 
the  same  remark  may  be  repeated,  which  was  made  in 
relation  to  writs  of  Entry,  and  writs  of  Dower ;  (Jlnte^ 
p.  193,  194,  276,)  that  Aough  they  were  by  the  ancient 
practice  allowed  to  be  pleaded  in  abatement  onb/y  they 
may,  according  to  the  practice  adopted  in  Massachu- 
settSy  be  pleaded  in  bar,  as  well  as  in  abatement,  to  the 
whole,  or  to  any  part  of  the  tenements  demanded.  14 
Mass.  R.  239,,  Otis  vs.  Warren;  13  Mass.  S.  439, 
Prescott  vs.  Hutchinson, 

The  plea  of  non  dedit,  or  ne  dona  pas,  (that  the 
donor  never  made  the  supposed  gift  in  tail,)  is  a  good 
plea  m  bar  to  all  the  writs  of  Formedon ;  (Rast.  363, 
b.  pi.  7 ;  Co.  Ent.  322,  b.  329,  b;  Booth,  163 ;  Jpp.  JVb. 
89,)  and  is  considered  the  general  issue.     Com.  A 
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Pleader^  3  i?.  4;  5  Mass.  JR.  466,  Dudley  vs.  Sumner. 

Therefore  if  the  demandant,  in  a  writ  of  Forme^ 
[343]  don  in  the  descender^  counts  upon  a  devise  in 

tail  to  hb  ancestor,  and  a  descent  of  the  right 
to  himself;  the  tenant,  if  he  would  compel  the  demand* 
ant  to  prove  bis  whole  tUkj  should  plead  nan  dedit^  and 
not  non  devisavit  For  though  nan  devisaint  is  a  good 
plea  in  bar^  where  the  demandant  claims  under  a  dem$ef 
yet,  as  it  is  not  a  general  isMe^  the  demandant,  if  ha 
takes  issue  upon  it,  will  be  obliged  to  prove  only  the 
point  in  issfiCj  that  the  donor  did  devise^  as  alleged  in  the 
count.  For  this  is  considered  so  far  a  special  plea,  that 
the  tenant,  by  selecting  this  fact,  and  denying  it,  ia 
deemed  to  have  admitted  the  truth  of  all  the  other  ai« 
legations,  which  are  material  and  traversable.  6  Mass^ 
R.  464,  465,  Dudley  vs.  Sumner. 

Another  plea  in  bar,  which  occurs  frequently  in  the 
old  books,  is  the  plea  that  some  ancestor  of  the  demand** 
ant  made  a  feoffment  of  the  demanded  premises  with 
warranty ;  and  that  the  demandant  has  assetSj  (that  is, 
other  lands  in  fee  simple  of  equal  value,}  by  descent 
^m  the  same  anceston  Booth,  163 ;  Rast.  36 1,  a,  b. 
Our  common  deed  of  conveyance  with  general  warranty 
may  be  pleaded  in  bar  in  the  same  manner,  with  only  a 
flight  alteration  in  the  language,  to  make  it  conform^ 
able  to  the  words  of  conveyance  in  the  deed.    ^^^ 

J>ro.  91, 
[344]      So  also  a  deed  of  release  or  confirmation  with 

general  warranty,  and  assets  by  descent,  may  bd 
pleaded  in  the  same  manner  as  a  feoffment,  with  the 
exertion  only  of  the  different  phraseology  of  th^  in- 
strument. 

These  pleas  must  all  be  pleaded  with  a  prafert  of  the 
d^d  containing  the  warranty.     And  the  most  usual 
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replications  are,  either  a  denial  of  assets  by  descent, 
(Jpp.  JVb.  91,  a;  Rast.  361,  a.  pi.  3  ;  362,  a.  pi.  6,)  or 
a  denial  of  the  deed  of  warranty^  by  a  common  replica- 
tkm  of  non  est  factum.  Rast.  362,  a.  pi.  5.  But  the 
demandant,  instead  of  denying  the  deed,  or  the  assets 
descended,  may  reply  that  nothing  passed  by  the  deed 
of  the  ancestor.    Rast.  361,  b.  pi.  4. 

The  tenant  may  plead  ^fine  in  bar;  and  the  demand- 
ant may  reply,  quod  partes  finis  nihil  habuerunt.  Booths 
163;  Co.  Ent.  3l8j  du  A  common  recovery  may  also 
be  pleaded  in  bar  to  a  writ  of  Formedon  in  remainder 
or  reverter.  In  this  case,  however,  there  is  a  distinction 
to  be  noticed.  If  the  tenant  was  not  seised  of  the 
estate  tail  at  the  time  of  the  recovery,  it  must  be  plead- 
ed as  a  recovery  with  double  voucher.  But  if  he  u)a8 
then  seised^  the  recovery  would  be  bindmg,  though  only 
with  single  voucher.  Booths  1 64 ;  and  see  1  Co. 
63,  CapeWs  case.  These  pleas,  however,  and  [346] 
several  others  which  might  be  noticed,  are  either 
fcH'eign  to  our  practice,  or  rendered  obsolete  by  the 
changes  which  have  taken  place  in  the  form  of  legal 
remedies. 

If  the  tenant  found  that  the  title  of  the  demandant 
was  clear  and  unquestionable,  he  generally  appeared 
the  first  day,  and  entered  his  confession  of  the  action 
upon  the  record,  in  order  to  avoid  the  amercement^  to 
which  he  was  liable  when  judgment  was  rendered 
against  him  after  a  verdict,  and  in  some  cases  upon  dc" 
fmdt. 

With  regard  to  the  proceedings  subsequent  to  the  plead- 
ings and  issue,  it  may  be  sufficient  to  say  generally,  that 
not  only  t-he  voucher  and  the  connterpleas  to  the  voucher 
and  to  the  warranty,  but  the  trial  also,  and  verdict  m  a 
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writ  of  Fonnedon,  were  the  same  in  the  practice  of  the 
English  courts,  as  in  a  writ  of  Entry.    RasL  376,  378. 

The  same  remark  may  be  applied  to  the  judgment 
in  this  action,  whether  upon  confession^  default^  or  t?cr- 
dict ;  and  whether  against  the  tenant^  the  vouchee^  or 
the  demandant.  The  Habere  facias  seisinam  also,  as 
well  as  the  judgment  upon  which  it  issued,  was  scarcely 
distinguishable  in  the  English  practice  from  the  same 
process  in  a  writ  of  Entry ;  and  in  the  practice  of  our 

own  courts  the  form  is  precisely  the  same. 
[346]  In  a  preceding  page,  (Ante^  p.  80,)  some  no- 
tice was  taken  of  the  difference  between  real 
and  personal  actions,  as  to  the  conclusiveness  of  the 
judgment  in  a  former  action,  upon  the  rights  of  the  par- 
ties to  the  suit,  and  their  representatives.  But  it  is 
proper  to  add  in  this  place  the  further  remark,  that  in  a 
Formedon  in  the  descender^  if  the  demandant  is  barred 
by  verdict  or  demurrer^  still  the  heu*  in  tail  of  the  de- 
mandant may  have  a  new  Formedon  in  the  descender. 
For  the  heir  m  tail  does  not  claim  the  tenements  by  de- 
scent from  his  ancestor,  but  by  force  of  the  statute  de  do- 
niSy  and  according  to  the  form  of  the  gift  And  the  feint 
or  false  pleading  of  his  ancestor  shall  not  be  permitted 
to  prejudice  the  rights  of  the  heir,  unless  the  suit  is  con- 
ducted according  to  all  the  requisites  of  the  formal  pro- 
ceedings in  a  common  recovery.  For  if  the  judgment 
against  the  ancestor  were  allowed  to  bar  the  heir  in  taily 
as  it  does  the  heir  in  fee  simple^  the  rights  of  the  issue 
would  be  entirely  at  the  mercy  of  every  tenant  in  tail 
6  Co.  7,  b,  Ferrer* s  case  ;  Vin.  Form.  F.  pi.  7. 

Sect.  VI.    The  remedy  by  writ  of  Formedon  has 

long  been  obsolete  in  England;  (3  BL  Com.  197,)  and 

in  this  country  it  has  been  perhaps  wholly  con- 

[347]  fined  to  one  section.     In  Massachusetts^  while 
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limitations  of  estates  t&il  were  common^  it  was  fre- 
quently resorted  to,  as  the  most  appropriate  remedy 
for  the  heir  in  tail,  or  for  those,  who,  after  the  determin- 
ation of  the  estate  tail,  claimed  the  remainder  or  rever- 
sion in  fee.  But  since  the  statute  of  1791,  ch.  60,  en- 
abled tenants  in  tail  in  possession  to  bar  their  issue,  and 
also  all  remainders  and  reversions  limited  after  such 
estates,  it  is  probable  that  every  known  estate  tail  has 
been  converted  into  a  fee  simple.  And  that  statute 
seems  to  have  had  the  further  effect,  as  has  been  be- 
fore remarked,  {Jnte^  p.  70,  71,)  to  put  an  end  to  what 
is  denominated  a  discontinuance  of  the  freehold,  in  our 
law.  It  seems,  therefore,  that  but  fev^r  cases  can  here- 
after occur,  in  which  a  party  will  find  it  necessary  to  as- 
sert his  claim  to  real  property  in  our  courts,  by  a  writ  of 
Formedon  in  the  descender,  or  m  the  reverter.         ^ 

The  more  extensive  application  of  the  writ  of  Forme- 
don in  the  remainder,  (which  may  be  maintained  by  any 
donee  or  devisee,  who  is  entitled  to  a  remainder,  upon 
the  determination  of  an  estate  for  life,  as  well  as  in 
tail,)  may  still  retain  it  in  use.  But  the  practice  in  the 
English  courts,  and  in  the  courts  of  our  own  country, 
seems  manifestly  to  shew,  that  there  are  very  few  cases, 
in  which  this  remedy  is  strictly  necessary,  for  the  vmdi- 
cation  of  the  rights  of  any  party. 

The  time  of  limitation  for  all  the  writs  of  Forme-  [348] 
don  by  our  law,  and  by  the  law  of  England,  has 
been  ah-eady  stated  to  be  twenty  years,  after  the  right 
of  the  party  accrued ;  which  the  student  will  recollect 
is  the  same  period  within  which  an  entry  may  be  made. 
And  as  there  is  now  no  instance,  in  which  the  right  of 
entry  can  be  taken  away  by  any  of  those  conveyances 
which,  by  the  ancient  law,  produced  a  discontinuance  of 
the  freehold,  there  can  be  but  few  cases,  m  which  a 
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party  may  not  first  enter,  and  then  commence  his  writ 
of  Entry  upon  his  own  seisin,  instead  of  resorting  to 
his  writ  of  Formedon.  Perhaps  the  only  case  where  a 
party  may  maintain  a  writ  of  Formedon^  who  cannot 
first  enter,  and  then  bring  his  writ  of  Entry,  is  where 
the  right  of  entry  has  been  tolled^  toUkin  the  period  of 
twenty  years. 

And  this  may  happen,  where  an  abator^  intruder,  or 
dieseisoT  has  entered  and  died  seised,  or  has  aliened  the 
property,  and  the  alienee  has  entered  and  died  seised  of 
it,  whereby  the  inheritance  has  been  cast  upon  his  heirs. 
For  the  common  law  in  these  cases  would  not  sufier  the 
aUenees  or  heirs,  even  of  those  who  acquired  the  seisin 
by  wrong,  to  have  their  tide  defeated  by  the  summary 
method  of  an  entry ;  since,  howeyer  wrongfal  the  seisin 
of  the  grantor  or  ancestor  might  be,  the  alienee  and  the 

heir  were  regarded  as  coming  in  by  tide. 
[349]       But  by  the  statute  of  32  H.  VIII.  ch.  33,  the 

heir  of  the  disseisor  was  deprived  of  this  jMivi- 
lege,  unless  his  ancestor  had  peaceable  possession  jwe 
years  after  the  disseisin,  without  either  entry  or  claim. 
Gilb.  Ten.  21,  23;  Co.  Litt.  237,  b.  238,  a;  Jinte.  p. 
64, 65.  And  this  restriction  has  been  adopted,  as  a  part 
of  the  common  law  of  Massachusetts.  [2  Ptdr.  R.  489, 
Emerson  vs.  ThompsoTL] 

It  may  not  be  useless  to  add,  that  there  is  one  con- 
sideration in  favour  of  adopting  the  remedy  by  an  entry 
and  action  upon  the  demandant's  own  seism,  in  the 
cases  before  referred  to,  in  *  preference  to  the  writ  of 
Formedon.  For  the  judgment  in  the  latter  action  es- 
tablishes the  title,  only  from  the  date  of  the  recovery  j 
consequently  the  demandant,  alter  his  recovery,  can 
maintain  no  action  for  the  mesne  profits.  12  Mass.  JR» 
46,  Fletcher  vs.  McFarhme.    But  on  the  other  hand,  if 
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he  enters  and  then  prosecutes  his  writ  of  Entry  upon 
his  own  seisb,  he  may  recover  the  mesne  profits  for 
Ae  time  that  elapses  between  his  entry  and  the  final 
recovery  of  judgment.  And  this,  in  many  cases  of 
protracted  litigation,  may  be  a  circumstance  of  some 
importance. 


40 
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CHAPTER  VII. 


Writs  of  Right  J  and  the  proceedings  therein. 

[350]  Sec^t.  !•  The  wbit  of  right  is  considered 
the  highest  writ  in  the  law.  [3  Black.  Com.  193,  J 
It  is  the  last  resort  of  him  who  has  been  ousted  of  real 
property ;  and  it  lies  only  for  the  recovery  of  an  estate 
in  fee  shnple.  Co.  Litt.  326,  b ;  Co.  2  Inst.  291.  It  is 
generally  resorted  to,  either  where  the  right  to  main- 
tain a  possessory  action  is  barred  by  lapse  of  time ;  or 
<  where  such  an  action  having  been  brought,  judgment 
has  been  given  therem  against  the  demandant 

But  though  this  remedy  is  not  often  applied,  where 
the  demandant  may  have  his  writ  of  Entry ;  yet  it 
should  be  understood  that  it  is  a  concurrent  remedy 
with  those  writs,  and  may  be  brought,  not  only  where 
the  demandant  might  maintain  a  possessory  action^  but 
generally,  even  where  he  has  a  right  of  entry.  In  Aese 
cases,  however,  writs  of  Entry  are  usually  resorted  to, 
partly  because  the  proceedings  and  trial,  even  in  our 
practice,  are  somewhat  more  simple  and  summary ;  but 
chiefly,  that  the  demandant,  (if  by  any  imfore- 
[361]  seen  occurrence  he  should  have  a  verdict  against 
him  in  a  possessory  action,)  may  have  this  final 
remedy  in  reserve. 

Besides  the  proper,  or  mere  writ  of  Right,  (which, 
it  has  been  already  stated,  lies  only  for  the  recovery  of 
lands  in  fee  simple,  wrongfully  withheld  firom  the  own- 
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er,)  there  were  also,  in  the  ancient  law,  several  other 
writs,  which  were  said  to  be  m  the  nature  of  writs  of 
Right.  In  some  of  these  writs,  lands  were  not  demand- 
ed ;  but  only  incorporeal  hereditaments.  In  others, 
though  lands  were  demanded,  it  was  not  the  fee  simple. 
Several  of  these  have  been  already  noticed  at  some 
length ;  as  writs  of  Formedon,  and  the  writ  of  right  of 
Dower.  Some  others  have  been  only  incidentally  re- 
ferred to  in  the  preceding  pages.  They  may  all  be 
found  in  the  Register,  (Reg.  1,  3,  4,)  Fitzherberty  (F. 
JV.  B.  1,  6,  9,  10, 11,)  and  Booth.  Booth,  86,^^87.  But 
nearly  all  of  them  are  so  foreign  and  different  from 
levery  thing  connected  with  our  practice,  that  it  would 
be  of  little  use  to  the  student  to  encumber  our  pages 
with  an  account  of  them. 

'  At  an  early  period  of  the  English  law,  this  writ  was 
brought  only  in  the  court  Baron,  from  whence  the  de- 
mandant might  remove  it  to  the  County  court,  by  the 
writ  of  Toll,  and  from  that  court,  by  writ  of 
*Pone,  to  the  court  of  Common  pleas.  The  ten-  [362] 
ant  also  might  remove  it  directly  to  the  court  of 
Common  pleas,  without  first  carrying  it  to  the  County 
court 

At  a  later  period,  when  many  lords  discontinued  the 
practice  of  holding  courts,  the  demandant  was  permit- 
ted to  commence  his  writ  of  Right  in  the  Common  pleas, 
that  there  might  not  be  a  failure  of  justice.  But  in  , 
order  to  entitle  himself  to  pursue  that  course,  it  was 
necessary  to  insert  a  suggestion  in  his  writ,  that  the  lord 
of  the  manor  had  remitted  his  court  to  the  king.  And 
it  was  from  this  suggestion  that  the  writ  was  denominat- 
ed a  writ  of  Right,  Q^ia  dominus  remisit  curiam. 

This  proceedmg  soon  gave  rise  to  a  fiction,  by  which 
the  demandant  was  permitted  to  suggest  in  his  writ. 
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that  his  lord  had  given  tq^  his  eaurt  to  the  kmgy  tkob^ 
in  truth  he  had  not  And  the  court  of  Conunon  plea% 
that  it  might  retain  original  jurisdiction  in  tiiis  case, 
found  it  necessary  to  determine,  that  this  suggestion  ia 
the  writ  should  not  be  traversed* 

The  writ  of  Right,  when  brought  in  the  lord^  coiu^ 
was  always  a  writ  of  Right  patent ;  and  was  directed  to 
the  lord  of  the  manor,  if  he  was  within  the  realm.  But 
if  the  lord  was  absent  from  the  kingdom,  it  was  directed 
to  his  bailiff.  Reg.  p*  h  This  writ,  when  auad 
[353]  forth  by  the  demandant,  was  brought  bj  him  to 
the  steward  of  the  court  of  the  manor,  of  wbicb 
the  land  in  question  was  held,  md  there  deliyered  to 
him  in  open  court.  And  it  is  mentioned  9a  a  drcum^ 
stance  peculiar  to  this  writ,  that  after  the  demandant 
has  given  pledges  to  prosecute  his  demand,  and  the 
Steward  has  made  an  entry  of  it  iqpon  the  proceedingi 
of  the  court,  the  writ  is  re*deliyered  to  the  deioaildapl 
with  whom  it  afterwards  remains,    Baathy  88. 

But  when  the  lands  were  held  of  the  king  in  chiefs 
the  action  was  never  commenced  in  the  court  Baron ; 
but  the  writ  was  directed  to  the  sheriff,  and  made  re-» 
tumable  into  the  Common  pleas.  This  writ,  after  der 
scribing  the  lands  demanded,  usually  contained  the 
clause  ^^  which  he  holds  of  us  in  chief."  But  this  sug<t 
gestion,  like  that  before  mentioned,  bemg  inserted  to 
give  jurisdiction  to  the  court  of  Common  pleas,  without 
regard  to  the  truth  qf  the  legation,  W9S  not  allowed  to 
be  traversed. 

In  the  modern  practice,  the  general  writ  of  Right  is 
commenced  in  the  Common  pleas,  and  the  suggestion, 
that  the  lord  of  the  manor  has  given  up  his  court  to  th^ 
king,  is  now,  it  is  said,  generally  omitted.  But  the  writ 
Still  retains  its  ancient  name,  and  is  usually  called  a  writ 
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of  R^t  close.  Quia  domtiM  remisU  csiariam.    2  iSbcmd. 
44,  lu  4. 

Acconfing  to  the  present  practice  in  England^  [354] 
where  the  writ  of  Right  has  been  much  more 
frequently  resorted  to  within  a  few  years,  than  for  a 
considerable  preceding  paiod,  the  first  step  is  to  make 
out  a  pTiBcipe  for  the  writ  in  this  form.  ^  Middksex  to 
wiL  Command  A.  that  justly  and  without  delay  he 
render  to  B.  and  M.  his  wife,  one  messuage,  two  gar* 
dens,  and  twenty  acres  of  land  with  the  appurtenances, 
in  the  parish  of  C.  in  Middlesex,  which  they  claim  to 
be  the  right  and  inheritance  of  the  said  M.  Returnable 
in  eight  days  of  St.  HihryJ^  Upon  receiving  this,  the 
cursitor  makes  out  the  writ,  the  form  of  whioh  may  be 
seen  in  the  case  of  Tyasen  vs.  Clarke.  3  WUs.  568 ; 
[3  BL  Cam.  app.  JVb.  I,  ^  4] 

The  proceedmgs  being  thus  commenced  by  the  suing 
out  of  the  original  writ,  the  next  step  to  be  taken  by 
the  demandant  is  to  hare  the  tenant  summoned ;  and 
this  should  regularly  be  done  upon  the  land.  But  ac- 
cording to  modem  usage,  no  actual  summoning  of  the 
tenant  ever  takes  place,  either  in  this  or  in  any  other 
real  action ;  though  the  sheriff  still  continues  the  formal* 
ity  of  returning  the  names  of  the  supposed  summoners 
upon  the  writ 

These  proceedings,  and  the  proclamation  at  the 
door  €i  the  church,  the  issuing  the  Grand  ccppcj 
upon  the  default  of  the  tenant,  the  waging  his  [355} 
law  of  non-mmmanSy  or  excusing  his  de&ult, 
with  the  subsequent  process  of  attachment  and  ife- 
tringas  have  been  before  explained,  (jlnte,  p.  87,  88,)- 
and  need  not  be  here  repeated.  The  same  remark 
may  )be  applied  to  the  subject  of  essoina  and  (rfher 
dilatcHy  proceedings  in  the  English  practice,  most  of 
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wliich  are  retamed  at  the  present  day.    Su  Jlnte,  p. 

According  to  the  present  practice,  the  demandant 
does  not  count  until  after  the  tenant  has  appeared, 
either  at  the  return  of  the  writ,  the  adjournment  day 
of  the  essoin,  or  (where  the  tenant  has  made  de&ult  on 
that  day,)  on  the  return  of  the  Grand  Co^e.  But  the 
tenant  may  always  pray  a  view  of  the  tenements,  be- 
fore the  demandant  has  counted,  if  he  sees  fit.  WiUeMy 
344,  Dams  vs.  Lees. 

If  no  view  is  prayed  by  the  tenant,  the  demandant 
next  proceeds  to  file  his  county  the  form  of  which  may 
be  seen  in  the  case  before  referred  to,  and  in  other 
books.  3  Wils.  561 ;  2  Sound.  45,  noU;  3  Chit.  PL 
639,  &c  Rast.  241,  b ;  246,  a. 

In  the  proceedings  subsequent  to  the  count,  most  of 
the  incideniSj  which  were  formerly  mentioned  as  ap- 
plicable to  recU  actions  generally^  wiU  be  found 
[356]  to  be  still  retained  in  the  modem  practice  in  writs 
of  Right.  See  2  Saund.  45,  b.  c.  d.  noU  ;  3  Chii. 
PL  635,  &c.  These  proceedings  the  student  will  see, 
are  somewhat  shorter  than  they  were  in  ancient  tunes. 
But  they  are  still  liable  to  the  reproach  of  useless  pro^ 
Kxity,  vexatious  delay,  and  unnecessary  expense  to  the 
suitors. 

In  the  practice  of  this  department  of  the  law  in  Mas- 
sachusettSy  only  one  of  the  ancient  writs  of  Bight,  (as 
we  have  already  hinted,  ^ite^  p.  126,)  has  been  found 
necessary  for  the  purposes  of  remedial  justice.  And 
there  have  not  been  wanting  those,  whose  opinions  are 
entitled  to  great  respect,  by  whom  the  justice  and  poBcy 
of  continuing  even  this  remedy,  (or  at  least  of  allowing 
a  party  who  has  been  cast  in  the  trial  of  a  writ  of  Enfary, 
to  review  his  cause  by  way  of  commencing  a  writ  of 


n 


8SCT.  n.]  wsrro  or  bmht.  819 

Right,)  has  been  thought  very  questioiiabie.  Experi- 
ence, however,  seems  to  show,  that  no  great  increase 
of  litigation  has  arisen  from  this  source ;  and  pwhaps  a 
more  full  examination  of  the  subject  will  scarcely  fail  to 
produce  the  impression,  that  more  would  be  lost  than 
gaiined,  by  abolishing  this  ancient  institution  of  the  com'- 
mon  law. 

It  may  be  here  remarked,  that  the  general  writ  of 
Right  which  has  been  adopted  in  our  practice  is  con- 
sidered a  writ  of  Right  close.  2  Wheat.  307, 
Liter  vs.  Green.  And  so  far  as  the  distinctions  [357] 
between  that  writ,  and  the  writ  of  Right  patent^ 
are  applicable  to  our  proceedings,  it  may  be  proper  to 
regard  the  former  in  the  light  of  precedents,  rather  than, 
the  latter. 

Sect.  IL  The  oxneral  or  proper  writ  or 
RjeHT,  according  to  the  doctrines  of  the  ancient  com- 
mon law,  lies,  as  we  have  seen,  only  for  the  recov- 
ery of  the  inheritance  in  fee  simple,  imjusdy  veithheld 
from  the  rightful  proprietor.  See  Co.  Litt  326,  b ;  Co. 
2  Inst.  291,  And  the  requisites  in  order  to  enable  him 
to  maintain  the  action  are  concisely  summed  up  in  the 
demandant's  count,  in  which  he  alleges  that  either  he  or 
his  ancestor  was  seised  of  the  tenements  demanded  in 
the  writ;  ^^  in  his  demesne  as  of  fee  and  right,"  in  dam- 
inico  wo  ut  defotAo  etjure.  For,  according  to  Br  acton, 
it  was  not  sufficient  to  allege  a  seisin  in  dominico  suo, 
without  adding  ut  defiBdo  etjure.  For  it  ought  to  ap- 
pear by  the  demandant's  count,  that  the  inheritance  had 
been  held  by  his  ancestor  or  himself,  not  in  servitio,  or 
jure  possessionis ;  but  that  the  title  combmed  the  jus 
possesBtonis  m^  the  jus  proprietcUiSj  generally  dendm- 
mated/U9  duplex,  or  droit  droit.    Brae.  Lib.  v.  c.  5,  ^  2. 
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[But  according  to  LUUetan  and  Ci^&e^  a  writ  of  Bight 
may  be  maintained  by  one,  who^  by  himHelf  at  a  joints 
tenant,  was  seised  of  the  freehold  mider  one  e^tete,  and 
of  the  inheritance  mider  another  eitate.  But  the  in« 
heritance,  it  seems,  must  have  been  expectant  on  a 
mere  freehold,  and  not  on  an  estate  of  inheritance, 
as  an  estate  tail  And  it  is  said,  that  seisin  of  the  free- 
hold by  wrong,  or  by  a  title  which  is  defeated  by  a  better 
title,  will  be  sufficient  to  maintain  a  writ  of  Ri^t  LUL 
^  482,  Co.  Litt.  281,  a.] 

The  writ  of  Bight,  like  other  real  acticms,  must  be 
brought  against  him  who  has  the  freehold.     8  Cranch, 
230.    For  wheneyer  the  inheritance,  or  even  a 
[3%]  freehold  is  demanded  against  him  who  is  not  - 

tenant  of  the  freehold,  he  may  abate  the  demand** 
ant's  writ,  as  we  hare  before  seen,  (JbUe,  p.  180,)  by 
the  exception  of  non-tenure.  [See  Stat.  182^  ch.  137, 
§4;  an«e  Chap.  IV.  ^  17.] 

In  order  to  mamtain  this  action,  the  demandant  must 
^ege  and  prove  an  actual  seisin,  dther  in  Iwmse^  or 
his  ancestor,  withm  the  time  limited  by  the  law.  Con- 
sequently, no  purchaser  can  prevail,  without  showing  an 
actual  seisin  in  himself  The  seisin  of  his  grantor  or 
demsor  is  of  no  avail:  for  the  seisin  of  the  ancestor  te^ 
quired  in  a  writ  of  Bight,  means  a  seism  of  that  person 
from  whom  the  estate  came  to  the  demandant  by  descents 
Co.  Litt.  293,  a.  Thus  where  an  estate  was  devised  to 
A.  for  life,  remamder  to  B.  in  fee ;  and  B.  died  m  the 
lifetime  of  A.,  so  that  he  had  only  a  tmted  remainder, 
but  was  never  actually  seised ;  and  his  heir  brought  a 
writ  of  Bight  It  was  held  that  the  action  could  not  be 
mamtained  in  any  form;  because  neith^  B.  nor  the  de« 
mandant  was  ever  actually  seised  of  the  land.  1  H^ 
Black.  I,  Dally  vs.  Kktg. 


iSCT.  n«]  WRITS  ov  mraiFF.  -321 

It  has  been  already  stated  that  the  writ  of  Right  is  a 
remedy  which  Bes  concurrently  with  all  other  real  ac- 
tionS}  by  which  an  estate  in  fee  simple  may  be  recover- 
ed* And  therefore  this  remedy  is  seldom  re- 
sorted to  where  those  actions  can  be  maintained.  [359] 
The  cases  in  which  a  writ  of  Right  may  be 
Inrought,  where  the  demandant  would  be  barred  of  his 
mrit  of  Entry  are  only  two ;  and  they  have  been  before 
alluded  to.  They  are  where  judgment  has  been  ren- 
dered against  the  demandant  in  a  writ  of  Entry  between 
the  same  parties ;  or  the  tune  for  bringing  such  an  ac« 
tion  has  elapsed. 

1.  As  to  the  effect  of  a  jrDdMEKT  against  thk  Dfi- 
MAiTBANT'in  a  former  action,  it  seems  that  the  ancient 
common  law  is  the  law  of  Massachusetts  at  the  present 
day.  And  by  that  law,  if  the  owners  of  particular  es- 
tates of  freehold,  (whether  tenants  in  dousery  by  the 
curtesy^  or  other  tenants  for  life  or  in  tail,)  had  judg- 
ment against  them  in  a  possessory  action,  upon  their  non^ 
appearaa/u:e  or  default,  they  were  absolutely  without 
remedy;  because  not  having  an  estate  in  fee  simple^ 
they  could  not  maintain  a  writ  of  Right.  Finch,  82,  b. 
To  remove  this  hardship,  the  statute  of  Westminster 
2,  (13  Ewd.  1.  c.  4,)  provided  a  remedy  for  such  per- 
sons, after  their  lands  had  been  recovered  against  them 
by  default*  This  remedy  was  by  a  writ  denominated  a 
Qaod  ei  defordat ;  which,  though  not  strictly  a  writ  of 
Right,  was  so  far  m  tA^  nature  of  a  writ  of  Right,  that 
it  enabled  those  who  had  been  unwarily  deforced  of 
their  estates  by  default,  to  recover  and  restore 
them.  And  this  remedy,  it  seems,  was  allowed,  [360] 
even  after  default  in  a  writ  of  Right,  in  the 
court  Barom  F.  Jf.  B.  155.  But  it  did  not  extend  to 
those  cases,  where  there  was  a  recovery  after  appear-^ 
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once  and  <fe/Smctf,  m  a  posiiessory  action.  Such  a  recoY- 
ery,  therefore,  was  ahoays  amchuwe  mth  regard  to  alL 
those  estates  of  freehold,  for  which  no  writ  of  Right 
could  be  maintained.  And  hence  we  may  remark,  the 
conclusiveness  of  a  common  recovery  upon  those  rights. 
For  that  proceeding  is  only  a  judgmeKt  up<m  a  writ  of 
Entry  in  the  post,  not  rendered  upon  a  d^atilt  of  the 
tenant,  but  after  a  defence^  and  the  voucher  of  a  thiri 
person  to  warranty. 

The  writ  of  Quod  ei  defordai  was  probably  ne?er 
introduced  into  our  practice :  but  a  sufficient  substitute 
seems  to  be  provided  by  the  authority  given  to  our 
courts  to  grant  reviewSy  whenever  substantial  justice 
may  require  it.     Stat  1791,  ch.  17 ;  1820,  ch.  53. 

If  the  right  to  the  possession  of  the  fee  simple  has  been 
lost,  by  judgment  against  the  rightful  owner  in  a  posses- 
sory action,  he  may  still  resort  to  this  uUimum  refiigium, 
as  lord  Coke  calls  it.  And  it  is  of  so  high  and  forcible 
a  nature,  that,  (in  the  language  x)f  Blackstone^)  it  over- 
comes all  obstacles,  and  clears  all  objections,  that 
[361]  may  have  arisen  to  cloud  and  obscure  the  title. 
3  BL  Com.  194.  And  after  issue  is  once  joined 
in  a  writ  of  Right,  the  judgment  is  absolutebf  finals  so 
that  a  recovery  had  in  this  action  may  be  pleaded  in 
bar  of  any  other  claim  or  demand,  between  the  same 
parties.    F.  JV.  S.  6 ;  Co.  Litt.  158,  b. 

2.  With  regard  to  the  limitatioit  of  a  writ  of 
uoHT,  it  may  be  remarked,  that  the  ancient  provisions  of 
the  law  of  England^  having  reference  to  the  reign  of  a  par- 
ticular king,  were  continually  changing  with  the  efflux  of 
time,  la  the  time  of  GlanvUky  the  demandant  was  re- 
qmred  to  allege  a  seisin  in  his  ancestor  or  himself,  in  the 
reign  of  Henry  the  First  Glanc.  L.  n.  c.  -3.  By  the 
statute  of  Merton,  (20  H.  lU,  c.  8,^  it  was  changed  to 
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the  time  of  Henry  the  Sec(md ;  by  the  statute  of  Wea^ 
mmater  1,  (3  Edw.  I,  c,  39,)  to  the  time  of  Richard  the 
First  And  finally  by  the  32  H.  VIIL  c.  2,  it  was  put 
upon  a  permanent  footkg,  by  requiring  a  seisin  to  be 
dleged  within  sixty  years. 

In  MaasachusetiSy  the  limitation  of  writs  of  Right  has 
undergone  some  change.  By  the  statute  of  1 786,  ch. 
13,  in  conformity  to  the  law  of  England,  it  was  fixed  at 
sixty  years,  fiut  by  a  subsequent  statute,  (1807,  ch,  75^ 
i^  1,  )  the  utmost  time,  after  which  a  writ  of  right 
may  be  now  maintained,  is  restricted  to  forty  [332] 
years ;  and  upon  the  demandant's  own  seisin  to 
thirty  years.  It  follows,  therefore,  that  by  our  law  the 
uninterrupted  seisin  and  possession  of  lands  m  fee  sim- 
ple, for  the  space  of  forty  years,  where  nq  personal  disa" 
bihty  exists,  generally  gives  a  complete  and  unimpeach* 
able  title  against  all  the  world,  which  can  neither  be  dis- 
turbed or  drawn  in  question,  by  any  dormant  claim  that 
may  afterwards  arise. 

[It  may  be  proper,  however,  to  state,  in  this  con- 
nexion, that  there  may  be  a  bar  to  the  remedy  by  fjorit 
of  Right,  and  still  a  remedy  may  '  remain  to  the  party 
by  entry.  Thus  the  husband  may  make  a  conveyance 
of  the  lands  of  the  wife,  or  the  husband  and  wife  may 
be  disseised  of  her  lands  ;  and  the  marriage  may  con* 
tinue  more  than  forty  years  after  such  alienation  or  dis- 
seisin. Yet  as  there  can  be  no  adverse  seisin  against 
the  wife  during  the  coverture ;  she  may  enter  within 
the  period  limited  by  the  statute,  after  the  husbands 
death,  though  it  may  be  sixty  or  seventy  years  fi-om  the 
time  that  possession  was  first  acquired  imder  the  aliena- 
tion or  disseisin.  So  also,  it  may  happen,  that  the  re- 
mainder-man or  reversioner,  after  one  or  several  estates 
for  life^may  have  his  right  of  entry  postponed,  long 


Z94  MBAL  AOTiMri.  ICWLP.  Til.' 

beyond  the  period  limited.fw  the  biingi&g  of  a  mrit  of 
Right.  In  such  czses,  the  party  whose  right  of  entry 
has  thus  accrued^  (at  however  late  a  period,*)  may  make 
an  entry  withm  the  time  limited  bf  the  ittatute ;  and  after** 
wards  may  resort  to  his  writ  of  entry,  or  other  appfo<» 
priate  remedy,  for  a  complete  restoration  of  his  rights : 
or,  in  the  event  of  his  death,  before  his  rights  were  re* 
stored,  the  seisin  acqmred  by  his  entry  would  enable 
him  to  transmit  those  rights  to  his  hdrs,  and  leave  it  to 
them  to  enforce  the  remedy*  See  1  Prest.  MsU  26& 
In  these  cases,  if  the  person  who  has  thus  entered 
should  die  within  thirty  years  from  the  entry,  his  heirs 
might  have  their  election  to  bring  a  writ  of  Entry  within 
thirty  years,  or  a  writ  of  Right  within  forty  years.  But 
if  the  ancestor  lived  thirty  years,  he  being  barred  of  his 
writ  of  Right,  as  well  as  his  writ  of  Entry,  his  heir  also 
would  be  forever  barred  of  all  remedy.] 

Sect.  III.  The  count  in  a  writ  of  Right,  in  the 
English  courts  and  in  our  own,  is  very  nearly  the  same, 
as  in  a  writ  of  Enli-y  in  the  Qaibus.  The  chief  differ- 
ence, (except  as  to  the  tune  of  the  seisin,)  is  that  the 
writ  of  Right  omits  the  allegation  of  a  disseism  in  the 
introductory  part  of  the  count,  and  after  the  clause, 
vohich  he  claims  to  be  his  right  and  inheritance^  adds  the 
words  "  by  writ  of  our  said  lord  the  king  of  right,  ^ 
which  words  are  not  contained  in  the  count  m  a  writ  of 
Entry.  And  at  the  close  of  the  count,  it  omits  the 
clause  in  the  writ  of  Entry,  '^  and  the  said  S.  stUl  un- 
Justly  withholds  the  same  ;  or  rather  it  contains,  in  the 
place  of  that  clause,  the  words,  ^^  and  that  such  is  his 
right  he  offers,  §-c,''*  2  Saund.  46,  n ;  3  Chit.  PL  639 } 
Bast.  246. 

*  This  conclusion  of  the  count  was  in  the  ancient  law,  an  offer 
to  maintain  or  prove  the  claim  of  the  demandant,  either  by  the 
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According  to  our  form,  the  last  clause  is  gener-  [363] 
aDy  and  very  properly  omitted ;  and  the  former 
dause  is  only  ^^  which  he  claims  to  be  his  right  and  in- 
heritance, by  our  torit  of  RightJ*  ^jRp.  JVb.  97.  If  the 
action  is  by  husband  and  wife,  in  her  right,  the  form  is 
varied  in  the  same  manner  as  in  a  writ  of  Entry.  Jlpp. 
Jfa.  98. 

It  should  be  remarked,  however,  that  though  it  b 
usual  and  proper  in  a  torit  of  Entry^  to  allege 
that  the  demandant,  or  his  ancestor  on  whose  [364] 
sdsin  he  counts,  was  seised  in  his  demesne  as  of 
fee  and  of  right ;  yet  in  this  action  it  would  be  sufficient 
to  aver  a  seisin  in  his  demesne  as  of  fee^  without  adding 
the  words,  ^^  and  light!^  But  in  a  writ  of  Rights  as 
well  at  the  present  day  as  in  the  time  of  Bracton^  it 
seems  that  it  is  not  sufficient  to  aver  a  seisin  in  fee. 


duel,  or  before  the  Grand  assize.  The  whole  sentence  was  thus. 
Et  quod  tale  sit  jus  suum,  offert  disrationare  per  corpus  J.  liheri 
haminis  suif  vel  alio  modo,  sicut  curia  consider averit.  Bract,  lib.  t. 
c.  6^  §  1. 

In  the  time  of  Glanville^  the  conc^ion  was  thus.  Et  hoc  parO' 
ius  sum  probarc,  per  hunc  Uberum  meum  hominem  J,  qui  hoc  vidit 
vel  audivit.  Sometimes  it  was  more  at  large,  thus.  Et  hoc  para- 
tus  sum  probare,  per  hunc  liberum  meum  hominem  J.,  cui  pater 
fiuus  injunxit  in  extremis  agens,  in  fide  qua  filius  tenetur  patri,  quod 
fii  aliquando  loquelam  de  terra  ilia  audiret,  hoc  disrationare,  sicut  id 
quod  pater  suus  vidit  et  audivit.     Gkaiv.  Lib.  ii.  c.  3. 

By  the  ancient  law,  the  champion  of  the  demandant  was  required 
to  be  a  freeman,  who  had  seen  the  demandant  or  his  ancestor  tit  the 
seisin,  of  which  he  was  to  make  oath.  But  this  was  afterwards 
altered  by  the  statute  of  Westminster  1,  c.  41,  which  has  this 
clause.  **  Because  it  seldom  happens  but  that  the  champion  of  the 
demandant  is  foresworn,  in  that  he  sweareth  that  he  or  his  father 
saw  the  seisin  of  his  lord  or  his  ancestor,  and  that  his  father  com- 
manded him  to  derain  that  right :  from  henceforth  the  champion  of 
the  demandant  shall  not  be  compelled  so  to  swear :  nevertheless  his 
Oftth  shall  be  kept  in  all  other  points."    See  Co.  2  Inst,  S46. 
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without  subjoining  the  words  **  and  right.**  For  the 
foundation  of  the  action  is  the  clsdm  of  the  mere  right 
by  the  demandant.  Besides,  it  is  not  upon  the  seisin, 
but  upon  the  right  that  the  issue  is  to  be  taken ;  and  it 
is  not  easy  to  perceive  how  an  issue  can  with  propriety 
be  taken  upon  the  rights  where  no  right  is  alleged.  See 
Slade  vs.  Dowland,  2  Bos.  fy  ^w/.  570 ;  5  East,  272, 
S.  C;  East.  246,  a.  pi.  2 ;  247,  a.  pi.  4. 

An  important  point  to  be  attended  to  in  the  count,  as 
we  have  already  suggested,  is  the  statement  of  an  ac- 
tual SEISIN,  either  of  the  demandant  or  his  ancestoTy 
by  taking  the  esplees  or  profits  of  the  land.  And 
upon  this  point  a  distinction  is  made  by  Bracton,  be- 
tween aVrit  of  Right  and  some  of  the  possessory  ac- 
tions, as  Assize  of  novel  disseisin,  and  Assize  of  mart 
d^ancestor.  For  a  person  may  have  a  freehold  and  a 
fee,  he  observes,  which  might  be  sufficient  in  a  posses- 
sory action,  without  the  esplees.  But  in  order 
[365 J  to  maintain  a  writ  of  Right,  it  is  required  that 
the  seisin  of  the  property  should  not, be  momen- 
tary ;  but  there  should  be  lime  to  take  the  esplees ;  and 
if  there  was  no  mention  of  the  esplees,  the  action  would 
abate.    Brae.  lib.  v.  c.  1,  §  2. 

The  same  distinction  with  regard  to  esplees,  between 
a  possessory  action  and  a  writ  of  Right,  is  noticed  by 
Finch.  And  he  mentions  the  different  manner  in  which 
the  taking  of  the  esplees  should  be  alleged  in  particular 
cases.    Finch,  80,  b. 

But  these  distinctions  between  writs  of  Entry  and 
writs  of  Right,  have  long  been  but  very  little  regarded. 
And  it  seems  to  be  settled  that  there  is  now,  (at  least 
in  our  practice,)  no  difference  between  writs  of  Entry 
and  writs  of  Right,  with  respect  to  the  nature  or  kind 
of  seism  required  to  maintain  them.    In  both  cases  an 
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actual  aeUinf  or  seisin  t»  deed,  is  necessary.  But  such 
a  seisin  may  be  acquired^  not  only  by  an  entry  under 
tUk  and  actual  taking  of  the  esplees ;  but  there  may 
also  be  an  actual  seisin  in  other  cases,  hy  construction  of 
law,  which  wUl  be  effectual  and  sufficient  for  all  the 
purposes  of  maintaining  a  writ  of  Right.  [8  Cranchf 
232,  Green  vs.  Liter.] 

Taking  the  esplees,  therefore,  is  to  be  chiefly  regard- 
ed as  evidence  of  seisin.  And  when  a  seisin  in  deed 
is  acquired,  either  by  actual  entry,  or  by  con- 
struction of  law,  the  taking  of  the  esplees  fol-  [366] 
lows,  as  a  necessary  inference  of  law.  Conse- 
quently, whenever  he  who  has  the  title,  has  also  seisin 
in  deed,  either  by  actual  entry,  or  by  mtendment  of  law, 
the  esplees  may  be  considered  as  united  to  the  tide,  so 
as  to  enable  the  party  to  maintain  a  writ  of  Right.  8 
Cranch,  246,  248,  Green  vs.  Liter. 

It  has  been  before  remarked  in  relation  to  writs  of 
Entry,  (JfUe,  p.  137 ;  8  Cranch,  246,)  that  the  allega- 
tion of  the  taking  of  the  esplees  is  not  traversable,  or 
necessary  to  be  proved  on  the  trial.  And  the  remark 
applies  equally  to  writs  of  Right.  It  seems,  therefore, 
that  with  regard  to  the  allegation  of  seisin,  and  the 
taking  the  esplees,  there  is  now  no  reason  for  making 
a  distinction  between  writs  of  Entry  and  a  writ  of 
Right. 

Another  important  part  of  the  count  is  the  deducikg 
OF  TH£  DESCENT  from  the  ancestor,  (who  is  alleged  to 
have  been  seised,)  to  the  demandant  For  it  is  an  es- 
tablished rule  of  law,  applicable  to  all  real  actions,  that 
when  the  heir  counts  upon  the  seisin  of  his  ancestor,  it 
will  not  be  sufficient,  merely  to  allege  the  seisin  of  that 
ancestor,  and  to  aver  generally  that  he  is  his  heir :  but 
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he  must  set  Ibrth  speciaDy,  and  with  oofnctness  and 

accuracy,  haw  he  is  heir.  2  Sound.  45,  a.  n. 
[367]  When  the  descent  is  in  the  right  line,  the  de-* 
ducing  it  from  the  ancestor  who  was  sased,  to 
the  demandant,  is  plain  and  easj«  But  when  it  is  ne- 
cessary to  go  from  the  right  Ime  into  the  transverse  or 
collateral  Kne^  it  becomes  more  difficult*  For  then,  in- 
stead of  deducing  it  from  father  to  son,  a  sort  of  tran- 
sition must  be  made,  thus ;  ^  And  from  the  said  J.  S., 
for  that  he  died  without  heirs  of  his  body  issuing,  (or 
without  issue,)  the  right  descended  and  came  to  one  T^ 
S.  as  nephew  and  heir  of  the  said  J.  S.,  that  is  to  say, 
as  son  and  heir  to  one  H.  S.  who  was  brother  of  the 
said  J.  S.'* 

If,  in  deducing  this  tide,  any  statement  is  made  which 
appears  upon  the  face  of  the  count  impossible  and  re^ 
pug^umtj  or  contradictory  and  incapable  of  being  proved^ 
it  will  be  bad  upon  demurrer ;  and  if  a  judgment  is  ob^ 
tained  in  such  a  case,  by  the  demandant,  upon  default 
of  the  tenant,  it  will  be  erroneous.  On  the  other  hand, 
if  the  pedigree  is  misstated  in  the  count,  as  by  deriving 
the  descent  of  the  rights  through  a  wrong  line  of  ances- 
tors, it  seems  that  the  mistake  will  produce  a  variance^ 
which  will  be  fatal,  upon  the  trial.  See  2  Bos.  fy  PuL 
570,  Slade  vs.  Dowland. 

By  the  ancient  law,  the  demandant  might  bring  one 
writ  of  Right  patent^  in  the  lord's  court,  against  divers 
tenants  who  held  by  distinct  titles^  and  then 
[368]  count  against  them  severally.  And  this  proceed- 
ing may  now  have  the  appearance  of  transform- 
ing one  into  several  actions.  But  the  student  will 
readily  perceive  that  it  was  not  so  in  fact ;  when  it  is 
recollected  that  the  writ  of  Right  patent  was  only  aa 
open  letter  or  commissionf  addressed  by  the  kmg  to  the 
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knd  of  the  manor,  giving  him  authority  to  take  cogni* 
zance  of  the  complaint  of  the  demandant ;  and  com- 
mandmg  him  to  do  justice  between  the  demandant,  and 
those  against  whom  he  complained* 

This  writ,  as  we  have  seen,  was  only  shewn  to  the 
steward  of  the  lord^s  court,  and  then  returned  to  the 
demandant  The  tenants  never  saw  the  writ,  (which 
was  addressed  to  the  lord,  and  not  to  them ;)  and  they 
were  summoned  severally  by  the  bailiff  of  the  court. 
To  them,  therefore,  each  summons  was  the  commence- 
ment of  a  separate  action.  And  each  tenant  answered 
only  for  the  lands  held  by  himself,  in  the  same  manner, 
as  if  they  had  been  sued  by  several  writs  of  Right  close, 
in  the  Common  pleas. 

There  is  nothing  analogous  to  this  in  our  practice,  in 
which  the  count  constitutes  a  part  of  the  writ ;  and  one 
writ  can  lay  the  foundation  for  only  one  action.  If, 
therefore,  several  tenants,  claiming  distinct  parcels  by 
different  tides,  are,  in  our  courts,  joined  in  one  writ  of 
Bight,  they  may  plead  sok  or  several-tenure  in  abatement 
of  the  writ.  But  if  they  should  omit  to  plead  this 
matter  in  abatement,  and  should  join  the  mise,  it  [369] 
would  amount  to  ah  admission  in  law  that  they 
were  joint-tenants  of  the  whole,  and  the  jury  might  give 
a  general  verdict  for  the  demandant,  and  against  them 
jointly.    2  Wheat.  307,  Qreen  vs.  Liter. 

Sect.  IY.  The  writ  of  Right  in  Massachusetts  is 
sued  forth  and  served  in  the  same  manner  as  a  writ  of 
Entry.  And  the  tenant  may  plead  the  same  pleas  in 
abatement,  which  were  mentioned  in  a  former  chapter, 
as  applicable  to  that  action.  Ante,  ch.  iv.  ^17.  It 
seems  sufficient,  therefore,  to  refer  to  what  was  there 
stated,  without  repeating  it  here. 

42 
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We  have  just  seen  that  if  several  persons,  who  hold 
separate  parcels  by  distinct  titles,  are  sued  jomtly,  they 
cannot  take  the  exception,  after  joining  the  ndstj  but 
must  plead  sole-tenure  or  severaJ-tenure  in  abatement. 
And  if  the  demandant  should  demand  more  land  against 
a  tenant,  than  he  holds,  the  latter  may  plead  non-ten- 
ure, and  abate  the  writ  as  to  the  parcel  he  does  not 
hold. 

By  the  ancient  common  law,  such  a  plea,  if  found 
true,  would  have  abated  the  whole  writ.  But  the  statute 
of  26  Edw.  III.  c.  6,  remedied  this  hardship,  by  pro- 
viding that  the  writ  in  such  a  case  should  abate  only  as 
to  the  parcel^  whereof  non-tenure  was  pleaded, 
[370]  and  admitted  or  proved.  And  this  provision  of 
tfie  statute  we  have  adopted,  as  a  part  of  our 
common  law.    8  Cran.  242,  Green  vs.  Liter. 

Though  a  writ  of  Right  may  be  brought  against  any 
tenant  of  the  freehold^  as  we  have  before  seen ;  yet  as 
this  action  draws  in  question,  not  only  the  title  to  the 
freehold,  but  the  absolute  and  rightful  ownership  of  the 
inheritance;  if  the  tenant  is  seised  only  of  an  estate 
for  life,  he  ought  to  pray  in  aid  him  who  has  the  rever- 
sion or  remainder,  in  tail  or  in  fee,  to  aid  him  m  defend- 
ing the  inheritance.  And  by  the  ancient  law,  if  the 
tenant  for  life  failed  to  do  so,  it  seems  that  he  strictly 
incurred  a  forfeiture  of  his  estate. 

The  PRAYER  OF  AID  by  the  tenant,  and  the  allow- 
ance or  grant  of  it  by  the  court,  were  entered  at  large 
upon  the  record.  See  3  Chit.  PI.  646 ;  2  Saund.  46,  c, 
n ;  jRosf.  27,  a.  And  thereupon  a  judicial  writ,  called  a 
summons  ad  auxiliandum,  or  adjungendum  auxilium  was 
sued  forth  by  the  tenant,  upon  which  the  proceeduigs 
followed  which  have  been  before  pointed  out.  Ante,  p. 
96;  App.J^To.Al. 
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jUd-prayer^  (as  has  been  already  intimated,)  is  seldom 
if  ever  resorted  to  in  our  practice,  except  in  writs  of 
Might.  But  in  writs  of  Entry,  when  prosecuted  against 
those  who  are  only  tenants  for  Ufe,  they  gen- 
erally do,  and  cUivays  shotUd^  apprise  him  who  is  [371] 
entided  to  the  remainder  or  reversion  in  fee^  of 
the  pendency  of  the  action,  that  he  may  advise  and  aid 
in  the  defence,  if  he  sees  fit. 

Md-prayer  is  considered  a  dilatory  plea,  and  in  Eng-^ 
land,  must  not  only  be  verified  by  a^davit^  but  must 
also  be  pleaded  before  a  general  imparlance.  2  Bos.  Sp 
Pul.  384,  Onslow  vs.  Smith.  And  perhaps  it  ought 
strictly  to  be  so  considered  with  us ;  but  the  practice 
seems  to  have  been  otherwise.  With  respect  to  this 
part  of  the  proceedings  in  a  writ  of  Right,  there  appears^ 
indeed,  to  be  no  settled  practice  in  Massachusetts. 

A  SPECIAL  PLEA  IN  BAR  is  Very  seldom  pieced  by 
the  tenant  in  a  writ  of  Right,  either  here,  or  in  England^ 
But  there  are  several  pleas  which  may  be  so  pleaded  at 
the  election  of  the  tenant ;  as  that  the  ancestor  of  the 
demandant,  upon  whose  ;9eisin  he  counts,  devised  the 
lands  for  which  the  action  b  brought;  or  that  a  fine  has 
been  levied,  and  the  Uke.  Booth,  112.  The  tenant 
may  also  plead  in  bar,  by  denying  the  seisin  of  the  on- 
cestor,  or  ihe  descent  of  the  right  to  the  heir,  as  set  forth 
m  the  count.  3  Chit.  PL  564,  665;  jfyp.  JVb.  99. 
[And  the  allowance  or  disallowance  of  addidonal  pleas, 
besides  the  mise,  (as  it  is  called,)  to  be  pleaded  by  the 
tenant  in  a  writ  of  Right,  is  matter  of  discretion  in 
the  court ;  and  therefore,  if  refused,  is  not  assignable  as 
error.  2  Wheat*  306.]  But  it  is  generally  considered 
more  advantageous  for  the  tenant,  to  join  the  mise,  tgnm 
the  mere  right ;  which  is,  in  efiect,  pleading  the  general 
issue.  Yet  there  may  be  cases,  in  which  it  will  be  advis* 
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able  for  the  tenant  to  plead  a  spedsd  plea  i&  bar, 

[372]  instead  of  joining  the  mise  upon  the  mere  right ; 

particularly  where  the  point  to  be  tried  would  be 

more  simple,  and  he  is  quite  sure  of  being  able  to  make 

out  his  defence. 

When  the  ndse  is  thus  jcnned,  every  thxng  (according 
to  the  ancient  doctrines  of  the  law,)  which  could  ayail 
the  tenant  in  his  defence,  except  collateral  toarrantyf 
might  be  given  m  evidence  under  it  Boothy  96^  114; 
Bro.  Droit,  48;  [7  Wheat.  31,  Green  vs.  Waikins;  3 
Pet.  133,  If^lis  vs.  Trustees,  8^c.;  7  Cawen,  52,  Ten 
Eyck  vs.  fVaterberry;  3  fVUs.  420.]  The  reason  for 
requirmg  a  collateral  warranty  to  be  specially  pleaded 
seems  to  be,  because  it  does  not  prove  any  right  in  the 
tenant,  but  only  operates  as  an  estoppel,  which  bars  the 
claim  of  the  demandant.  Co.  Litt.  ^  478 ;  Booth,  1 1 4» 
115.  But  the  inquiry  as  to  these  reasons  and  dis-* 
tmctions,  is  of  but  little  practical  importance  with  us,  if, 
as  has  been  intimated  in  another  place,  (Jnte,  p.  39,) 
collateral  warranty  has  no  existence,  or  rather  no  operor 
turn  in  our  law. 

Formerly  it  seems  to  have  been  required,  that  the 
mse  upon  the  mere  right  should  be  joined  by  the  ten- 
ant himself,  and  not  by  his  attorney.    Fmch,  88,  a.    But 
this  rule  has  long  been  disregarded.    3  WUs.  561 ;  3 
Chit.  PL  654. 
When  the  prayee  in  aid  came  into  court  upon  the 
summons  being  served  upon  him,  he  joined  the 
[373]  mise  with  the  tenant.    But  if  he  made  default,  the 
demandant  Vi^as  not  to  be  delayed ;  and  there  was 
a  judgment  or  award  of  the  court  that  the  tenant  shodd 
answer  alone.    2  Saund.  45,  d.  n. 

It  is  proper  to  add,  that  though  the  submitting  to  the 
assize  en*  jury  the  question  of  mere  right  is  denominated 
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joining  the  mise,  aad  scmetimea  joining  in  rights  it  is  not, 
as  it  seems,  necessary,  nor  was  it  fonneiiy  uswU  in  the 
English  courts,  for  the  demandant  to  join  the  issue ;  but 
Ihe  trial  proceeded  upon  the  answer  of  the  tenant  only* 
Rast  246,  a.  pL  2 ;  247,  a.  But  the  demandant  some- 
times^  replied,  that  the  tenant  unjustly  defended  the  right 
of  the  demandant,  and  the  seisin  of  the  ancestor  upon 
whose  sebin  he  counted ;  and  then  averred  again  the 
seisin  of  his  ancestor,  and  his  own  right,  as  alleged 
before  in  his  count,  and  put  himself  upon  the  grand 
assize.    Bast.  241,  b.  pL  1. 

In  the  modem  practice  in  England,  it  seems  that 
neither  of  the  preceding  forms  is  adopted.  But  after 
the  tenant  has  put  himself  upon  the  grand  assize,  in  the 
manner  before  mentioned,  the  demandant  joins  the  issue 
as  in  any  other  real  action.  3  Wiis.  662,  563 ;  3  CMt. 
PL  662,  664 ;  J^.  JVo.  100. 

S£CT.    y.     Jn  the  practice  of  the  English 
courts,  there  are  two  modes  of  trial  at  the  [374} 
present  day:     1.  By  the  grand  assize,  where 
the  mise  has  been  joined  upon  the  mere  right ;  and  2^ 
By  a  common  jury,  where  issue  is  joined  upon  a  collat- 
eral point,  arising  out  of  some  other  plea. 

But  besides  these  two  kinds  of  trial,  it  is  well  knowii 
that  in  the  early  times  of  the  common  law,  when  the 
best  right  was  generally  the  right  of  the  strongest,  the 
decision  of  the  most  important  legal  controvereies  was 
referred  to  the  sword,  to  be  determined  by  the  duel,  or, 
as  it  was  generally  denominated,  the  trial  by  battle. 
This  species  of  trial,  (which  seems  to  have  originated 
from  the  martial  character,  and  pardy,  perhaps,  from  the 
superstitions  of  that  age,)  was  common  to  the  nations  of 
northern  Europe.  It  was  brought  into  England  by  Wil- 
liam the  Conqueror;  and  was  the  only  mode  of  trial  in 


.S34  UKAL  Acnon.  [ci 

a  writ  of  Right,  until  the  grand  assize  was  introduced  by 
consent  of  parfiament  in  the  reign  of  Henry  II*  TUa 
was  probably  done  by  the  advice  of  OkmmUe^  who 
denominates  it  Regale  qaoddam  beneftektm.  Qkmo. 
h.  n.  c.  7. 

But  after  the  introduction  of  the  grcmd  assize^  the 
tenant  had  still  the  right  of  electing  a  tiial  by  battle.  It 
was  necessary^  therefore,  for  the  demandant  to  be  pn^ 
pared  with  his  champions.  For  this  trial  was 
[375]  always  by  champions,  (who  were  required  to  be 
freemerij)  and  not  by  the  parties  to  the  actiim. 
And  this  is  the  reason  that  the  tenant,  though  an  infasU^ 
might  join  the  m»6,  and  try  it  by  batde.  But  he  could 
not  wage  battle  in  an  appeal^  because  there  the  duel  muat 
have  been  fought  by  the  party  himself.    Finch^  88,  a. 

This  mode  of  trial  has  long  been  obsolete  even  in 
England  ;  the  last  battle  waged  in  the  court  of  Canmum 
pleas  having  been  in  the  thirteenth  year  of  queen  EXz- 
abeth,  1571.  See  Dyer,  301 ;  3  BL  Ckm.  337.  But 
though  it  had  been  so  long  disused^  the  trial  by  battle 
was  not  finally  abolished  until  the  year  1817. 

The  GRAiTD  ASSIZE,  as  anciendy  established,  is  a 
jury  of  four  knights,  joined  to  twelve  other  persons :  and 
the  twelve  other  jurors  are  chosen  by  the  four  knights. 
For  the  mere  right  cannot  be  tried  by  a  common  jiu^, 
though  both  parties  desire  it  1  Bos.  fy  PuL  192,  Gal^ 
ton  vs.  Harvey.  When  the  mise  is  joined,  the  first  pro- 
cess is  a  writ  of  summons  to  four  knights  to  appear  and 
choose  the  grand  assize.  And  this  writ,  when  the  trial 
is  to  be  at  the  assizes,  must  be  m  the  aUemativef  to  sum- 
mon the  four  knights  into  bank,  as  it  is  called,  that  is,  to 
appear  at  the  bar  of  the  Common  pleas ;  or  at  the  cw- 
sizes,  if  the  judges  shall  come  there  before  the  day  in 
bank. 
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After  ike  knights  have  appeared,  and  chosen 
themselves  and  twenty  others  a  jury,  it  is  still  [376] 
necessary  to  sue  out  a  Venire  facias^  and  sometimes 
a  Habeas  corpora  recognitorum.  If  the  four  knights  do 
not  appear  on  the  first  writ  of  summons,  the  demand-* 
ant  may  have  an  ahas  or  pluries  summons ;  or,  at  his 
election,  a  Habeas  corpora  quatuar  mlitumj  in  the  aUer^ 
native^  as  in  the  writ  of  summons.  See  3  WUs.  359 ;  3 
Chit  PL  636 ;  2  Saund  45,  e.  n. 

It  was  at  one  time  doubted  whether  a  writ  of  Right 
could  be  ^ed  at  the  assizes,  or  any  where  but  at  the 
bar  of  the  court  of  Common  Pleas.  2  BL  1261,  1293, 
Luke  vs.  Harris.  But  there  does  not  appear  to  have 
been  any  good  grounds  for  the  doubt ;  and  the  practice 
has  been  of  late  years  established  beyond  question. 

If  there  are  not  four  knights  in  the  county,  the  sheriff 
is  to  return  other  persons.  But  according  to  DaJton^ 
they  shall  be  returned  as  knights,  and  come  to  the  bar 
with  their  swords.  Dalt.  Sheriffs  64.  And  lord  Coke 
says,  that  when  the  knights  come  to  the  bar,  they  can- 
not be  challenged,  though  the  other  twelve  jurors  may 
be.     Co.  LUt.  294,  a. 

When  the  recognitors  appear,  the  oath,  which  may  be 
seen  in  Littleton,  (^514;  3  WUs.  561,)  is  administered 
to  sixteen,  after  the  challenges  are  disposed  of. 
But  in  one  case  it  is  said  that  this  oath  was  ad-  [377] 
ministered  ordy  to  the  four  knights,  ^^  and  the  rest 
of  the  jurors  were  sworn  in  the  same  manner  as  in  other 
actions."    3  Leon.  162,  Heidon  vs.  Ibgrave. 

Generally  much  time  is  consumed  after  the  first  sum- 
moning of  the  knights,  by  the  several  writs  of  siunmons 
and  other  process  before  mentioned.  So  that  by  the 
{M^evious  delays  arising  from  essoins,  aid-prayers,  and 
vouchers,  in  the  earlier  stages  of  the  cause,  with  the 
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time  consumed  in  the  manner  just  stated,  in  farming  and 
completing  the  panel  of  the  grand  assize,  the  tenant,  in 
the  English  courts,  may  generally  put  off  the  trial,  even 
for  years,  if  he  does  not  succeed,  (as  often  happens^ 
from  the  technical  objections  allowed  in  this  action,)  in 
wholly  defeating  the  claim  of  the  demandant  See  2 
Bos.  Sr  P^  670,  Dawkmd  vs.  Slade;  5  East,  272,  & 
C;  3  Bos.  ^  PuL  453,  Dumday  vs.  Hughes;  1  TawU. 
416,  Pearson  vs.  Maynard.    When  the  grand  assize 

appears  and  is  sworn,  the  tenant  first  gives  his 
[378]  evidence  ;*  and  the  reason  assigned  is,  that  the 

mise  is  first  prayed  for  and  jomed  by  him,  as  by 
a  demandant  in  other  real  actions.  Booth  98 ;  3  Leon. 
162,  Heidon  vs.  Ibgra/oe;  ^See  3  Pet.  112.]  But  it  is 
said,  that  if  the  tenant  tenders  the  demy-mark  in  court 
at  the  time  of  the  trial,  the  demandant  must  then  begin. 
Boothy  98;  Litt.  §  614 ;  Co.  Lilt.  294,  b.t 


*  In  a  copy  of  Booth,  which  the  author  has^  there  is  the  follow- 
ing MS.  note  by  the  late  Mr.  Baron  Hotham,  (to  whom  it  formerly 
belonged,)  in  p.  98,  referring  to  the  remark  in  the  text,  that  the 
tenant  shall  first  begin  his  evidence  in  a  writ  of  Right,  '^  So  held 
by  me  on  the  trial  of  a  writ  of  Right  at  Exeter  in  the  Spring  1780^ 
wherein  one  Luke  was  the  demandant,  and  Honor  Harris  the 
tenant.  But  the  demandant,  (who  had  no  counsel,  and  who  was 
apprised  by  me  of  the  advantage  he  was  giving  his  adversary,  by 
going  firs^  into  his  title,)  pressing  to  begin^  I  suffered  him  to  be- 
gin.     (H.)" 

t  The  tender  of  the  demy-mark,  as  it  is  called,  has  long  been 
a  "  stumbling  block"  with  lawyers.  Mr.  Reeves  gives  from  Brac' 
ton,  the  following  account  of  this  proceeding. 

'^  If  his  ancestor  happened  not  to  be  seised  in  the  time  of  the 
king  mentioned  in  the  writ,  although  he  was  seised  in  another  king's 
reign,  yet  the  demandant  might  perhaps  fail  through  this  error, 
the  same  as  if  he  had  never  been  seised  at  all.  But  the  issue  to 
be  tried  by  the  great  assize  being,  which  of  the  parties  had  most 
right;  the  king's  time  did  not  properly  come  within  Uie  eooflidfiiai* 
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It  was  remarked  in  a  preceding  page,  that  when  an 
issue  arose  upon  some  collateral  point  m  a  writ  of  Right, 
the  trial  was  had  before  a  common  jury,  as  in 
other  real  actions.    With  regard  to  this  mode  of  [379] 
trial,  therefore,  no  further  remarks  seem  to  be 
required. 

The  practice  in  the  courts  of  JVeti?  York  in  relation 
to  this  action,  is  established  upon  the  English  model 
The  four  persons  who  are  there  appomted  io  represent 
the  four  knights,  are  severally  sworn  ^  lawfully  and  truly 
to  choose,  in  the  presence  of  the  parties,  in  addition  to 
themselves,  twenty  other  good  and  lawful  men  of  the 


tion  of  the  recognitors ;  and  the  right  between  the  parties  might  be 
decided  with  justice  in  favour  of  the  demandant,  although  he  had 
failed  in  the  time  of  seisin  mentioned  Jn  his  count:  when,  there>^ 
fore,  the  demandant  had  put  himself  on  the  great  assize,  and  the 
tenant  had  suspicion  that  the  ancestor  was  not  really  seised  at  the 
time  mentioned  in  the  count ;  as  perhaps  he  was  not  born,  or  was 
dead  at  the  time ;  he  used  to  pray  that  the  time  of  seisin  might  be 
inquired  of  by  the  recognitors ;  and  to  obtain  the  favour  of  this  ex* 
traordinary  inquiry,  it  was  the  practice  for  the  tenant  to  give  some* 
thing,  dare  de  suo,  as  Bracton  calls  it ;  this  being  probably,  a  rem- 
nant  of  the  old  custom  of  putting  justice  to  sale  ;  an  abuse  which 
was  long  permitted,  and  made  a  gain  of  by  our  kings,  and  was  at 
last  provided  against  by  a  clause  in  the  famous  chapter  of  the  great 
charter." 

Mr.  Reeves  and  other  legal  antiquarians  have  regretted  that 
Bracton,  who  has  opened  and  explained  so  many  secrets  of  ancient 
jarisprudence,  should  not  have  been  more  explicit  and  unambiguous 
with  regard  to  this  particular.  Brae*  lib.  v.  c.  5.  ^  3 ;  1  Reeves*' 
Hist  439 ;  Booth,  98. 

The  tender  of  the  demy-mark  was  generally  subjoined  by  the 
tenant  to  the  joinder  of  the  mise  upon  the  mere  right ;  and  not  only 
the  ibrm  is  still  retained  in  some  modern  English  precedents,  but 
it  is  said  the  practice  is  to  tender  the  money  at  the  trial.  See  3 
Chit.  PI  653,  654.  It  is  scarcely  necessary  to  add^  that  nothing 
of  this  nature  is  known  in  our  practice. 
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county,  who  best  know  and  will  declare  the  truth  be- 
tween the  parties,  to  make  recognition  of  the  grsoid 
assize.    And  the  qualifications  of  the  recognitors,  as 
well  as  some  of  the  grounds  of  challenge,  are  also  pre- 
scribed by  statute.     1  Rev.  L.  43.    The  subse- 
[380]  quent  proceedings  are  also  in  a  great  measure 
conformable  to  the  practice  of  the  English  courts. 
In  Massackasetts  no  tribunal  has  been  established  in 
imitation  of  the  grand  assize.    The  same  process  is 
used  in  commencing  a  writ  of  Entry  and  a  writ  of 
Right.    The  qualifications  of  the  jurors  are  the  same, 
and  they  are  impanelled  and  sworn  in  the  same  manner. 
Indeed  every  part  of  the  trial  is  conducted  as  in  other 
real  actions,  with  the  single  exception,  that  when  the 
mse  %8  joined  upon  the  mere  right j  the  tenant  first  gives 
his  title  m  evidence,  according  to  the  ancient  practice  ; 
unless  the  demandant  waives  that  privilege,  which  he 
often  does,  that  he  may  have  the  advantage  of  closing 
the  argument* 

Sect.  VI.  As  to  the  evideitce  in  a  writ  of  Right, 
it  has  been  already  stated,  (JntSy  p.  320.)  that  where 
the  mise  is  joined  upon  the  mere  rights  the  demandant, 
in  order  to  maintam  his  action,  must  prove  an  actual 
^mnin  himself,  or  the  ancestor  named  in  his  count, 
fi*om  whom  the  inheritance  came  to  him  by  descent.  Co. 
Litt.  293,  a;  I  H  Black.  11,  Dally  ys.  King.  For 
though  the  tenant,  as  we  have  seen,  (Ante  p.  320,)  may 
deny  the  seisin  of  the  demandant  by  a  special  plea :  yet 
it  seems  that  where  the  mise  is  joined  upon  the  mere 
right,  if  the  demandant  does  not  prove  the  seisin 
[381}  of  his  ancestor,  and  unthin  the  time  mentioned  in 
his  count,  the  tenant  will  be  entitled  to  a  verdict.* 


•  In  the  copy  of  Booth,  before  mentioned,  (ante,  p.  336,  note  •) 
there  is  the  following  note  of  Baron  Hotham,  referring  to  the  state- 
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See  6  Mass.  B.  356,  JVewhaM  vs.  Hopkins ;  1  H.  Black. 
1  Dally  vs.  Emg. 

[And  the  tenant,  for  the  purpose  of  disproving  the 
demandants  seisin,  may  give  in  evidence  the  title  of  a 
third  person.  For  as  the  writ  of  Right  brings  into  con- 
troversy the  mere  right  of  the  parties,  it  consequently 
allows  either  party  to  establish  by  legal  evidence,  that 
his  adversary  has  no  right  in  the  demanded  premises ; 
or  that  his  mere  right  is  inferior  to  that  which  is  set  up 
against  it  3  Pet.  133,  Inglis  vs.  Trustees  of  the  SaHor^s 
Snug  Harbour;  7  Wheat.  SI j  Green  vs.  Watkins;  10 
Mass.  131,  Poor  vs.  Robinson;  7  Cowen  52,  Ten.  Eyck 
vs.  Waterberry.  But  where  the  demandant  proves  an 
actual  seisin,  by  a  pedis  posiiioj  the  tenant  cannot  be 
permitted  to  prove  a  superior  outstanding  titkj  since  it 
would  not  disprove  the  actual  seisin.  But  where  the 
demandant  relies  upon  a  constructive  actual  seisin,  as  a 
patent  from  a  State  of  vacant  lands,  the  tenant  may 
show  a  previous  grant  from  the  State ;  for  that  devests 
the  tide  of  the  State,  and  so  disproves  the  demandant's 
constructive  seisin.     7  Wheat.  27,  Green  vs.  Watkins.^ 

The  student  should  bear  in  mind  that  evidence  of 
seisin  in  a  writ  of  Right,  as  well  as  in  other  real  actions, 
need  not  in  all  cases  be  estabhshed  by  an  actual  pedis 
positio.  Ante  J  p.  167.  For  taking  of  esplees  is  but  m- 
dence  of  seisin  ;  and  a  seisin  in  deed  being  once  estab- 

ment,  (page  98,)  that  if  the  grand  assize,  after  thb  tender  of 
THE  DEHT-MARK,  Jtnd  uot  the  seisifi  as  it  is  alleged,  they  aught  not  to 
inquire  any  further  of  the  right,  **  So  held  also  by  me  in  the  above 
case.  And  the  demandant  not  being  able  to  prove  the  seisin  of 
his  ancestor,  as  he  had  alleged  in  his  count,  I  directed  the  jury  to  find 
for  the  tenant.  LuIcb  afterwards  moved  the  Common  Pleas  for  a 
new  trial,  on  the  ground  of  this  being  a  misdirection  in  me ;  but  it 
was  refiised  |7er  Cmom.    (H.)'' 
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lished,  either  by  an  actual  entry  upon  the  knd^  or  by 
construction  of  law,  the  taking  of  the  esplees  follows  as 
a  necessary  inference  of  law.  And  this  is  the  doctrine 
of  Bracton.*  Therefore  where  lands  are  in  lease  for 
years,  there  may  be  a  tenancy,  by  the  curtesy, 
[  382]  without  an  entry,  or  even  the  receipt  of  rent ; 
and  yet  curtesy  depends  upon  actual  seisin.  8 
Cranchj  246,  Green  vs.  LUer. 

So  where  lands  are  granted  by  letters  patent^  no 
livery  of  seisin  was  ever  necessary  to  perfect  the  title. 
For  the  grantee  in  such  case  takes  by  matter  of  record; 
and  the  law  deems  a  grant  of  record  to  be  of  equal 
notoriety  with  an  actual  delivery  of  the  seisin  in  the 
presence  of  the  vicinage. 

It  is  expressly  held  in  Barwick^s  case^  (5  Co.  94,)  that 
letters  patent  do  not  convey  a  mere  seisin  in  law^  (like 
the  estate  which  the  heir  has  by  descent  before  entry,) 
but  a  livery  in  law  ;  that  is,  such  a  livery  as  confers  a 
constructive  actual  seisin  of  the  land. 

It  is  upon  the  same  prmciple,  that  if  a  feoffment  was 
made  of  divers  parcels  of  land  in  the  same  county,  livery 
of  seisin  of  one  parcel,  in  the  name  of  the  whde,  was 
always  held  to  confer  a  seisin  of  all  the  parcels,  where 
they  were  not  at  the  time  held  by  an  adverse  seisin. 
In  like  manner,  if  a  grantee  or  heir,  of  several  parcels 
of  land  in  the  same  county,  enter  upon  one  parcel  m 
the  name  of  the  whole^  where  there  is  no  conflicting 
possession,  the  law  deems  him  to  be  in  the  actual  seisin 
of  the  whole.    The  same  doctrine  applies  to  what  is  de- 


*  Poterit  enim  quis  habere  liberum  tenementum  ex  tradidone, 
quamyis  statim  non  utatur,  nee  expletia  capiantur,  quia  usus  et  ex-- 
pletia  non  multum  operantur  ad  donationem ;  valent  tamen  multo- 
tiens  ad  possessionis  declarationem,  et  dici  poterunt  vestimenta  do* 
nationis.    Brae,  lib.  ii.  c,  18,  §  %  fol.  40. 
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nominated  zposseasio  frairi^j  and  to  the  making  of 
koery  within  view  or  claiming  lands,  held  adverse-   [383} 
ly  by  another,  where  the  rightful  owner  cannot 
enter,  for  fear  of  bodily  harm.    8  Oran.  247,  Qreen  vs. 
Liter. 

Grenerally  a  conveyance  of  waste  and  vacant  lands 
gives  a  coiutTUctive  actual  seism  thereof  to  the  grantee, 
without  entry,  so  as  to  enable  him  to  maintain,  a  writ  ^  rf 
Right.  And  if  a  man  enter  into  lands  having  title,  his 
seisin  is  not  limited  to  his  actual  occupancy ;  but  shall 
be  deemed  co-extensive  with  his  tide.  Therefore  if  a 
person  having  title  to  lands  in  possession  of  one  tenant, 
enter  into  any  part,  in  the  name  of  the  whole,  he  will  be 
adjudged  to  be  in  the  seisin  of  the  whole,  notwithstand- 
ing an  adverse  seisin  thereof  by  the  tenant.  But  if 
several  tenants  are  in  the  seisin  of  distinct  parcels, 
claiming  to  hold  in  severalty,  there  must  be  an  entry  into 
some  part  of  the  parcel  held  by  each  tenant.  Upon  the 
same  principle,  an  entry  into  a  parcel  which  is  vacant, 
in  die  name  of  the  whole,  will  not  regain  the  seisin  of  a 
parcel  that  is  in  an  adverse  seisin.  But  an  entry  into 
the  parcel  which  is  in  an  adverse  seisin,  in  the  name  of 
the  whole,  wiU  enure  as  an  entry  into  the  other  part  also. 
ML  250. 

Where  two  persons  are  at  the  same  time  in  posses- 
sion of  the  same  land  by  different  titles^  the  law  ad- 
judges him  to  have  the  seisin,  who  has  the  better 
title.  For  there  may  be  a  concurrent  posses-  [384] 
sion,  though  there  cannot  be  a  concurrent  seisin ; 
and  therefore  the  seisin  shall  follow  the  better  title. 
And  where  different  portions  of  the  same  lands  are 
claimed  under  different  tides,  and  each  party  claims 
seisin  and  possession  to  the  extent  of  his  tide,  in  virtue 
of  actual  seisin  of  a  part,  the  law  adjudges  the  seisin  of 
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the  unoccupied  part  to  him  who  has  the  betto^  title. 
Consequently  the  disseisin  of  him  who  has  the  better 
title,  by  him  who  has  the  inferior  title,  does  not  extend 
beyond  the  limits  of  the  occupancy  of  the  latter.  4 
fVheat.  ll3yBarr\s.  Gratz ;  3  Mass.  R.  215,  Lang- 
don  \s.  Potter;  10  Mass.  R.  146,  Codman  vs.  fVinslow. 
If  the  demandant  release  to  the  tenant  after  the  com- 
mencement of  the  action^  this  need  not  be  pleaded  puis 
darrein  continuance  but  may  be  givefi  in  evidence^  in  a 
writ  of  Right,  notwithstanding  the  rule  that  the  cause  is 
to  be  tried,  according  to  the  situation  of  the  parties  at 
the  time  it  was  commenced.     10  Mass.  R.  134,  Poor 

vs.  Robinson. 
[386]  On  the  trial  of  a  writ  of  Right,  proof  of  pos- 
session of  the  landSj  and  pernancy  of  the  rents 
cpnd  profits,  were  held  to  be  prima  facie  evidence  of  a 
seisin  in  fee.  But  proof  on  the  other  side  of  forty  years^ 
subsequent  possession  by  a  daughter,  while  the  son  and 
heir  lived  near,  and  well  knew  the  fact,  was  considered 
much  stronger  evidence,  that  the  first  possessor  had  only  a 
particular  estate.  5  Taunt.  326,  Jayne  vs.  Price ;  1 
Marsh.  68,  S.  C.  And  this  decision  is  founded  upon  the 
principle  referred  to  in  a  former  chapter,  (jlnte,  p.  213,) 
that  every  person  shall  be  presumed  to  act  conformably 
to  his  rights  and  duties,  until  the  contrary  is  made  to 
appear. 

Sect.  VII.  The  verdict  in  a  writ  of  right  should 
of  course  conform  to  the  issue  submitted  to  the  jury,  as 
in  other  actions.  When  the  mise  is  joined  upon  the 
mere  right,  the  verdict  for  the  demandant  generally  finds 
"  that  the  said  B.  hath  more  mere  right  to  have  the  said 
tenements,  with  the  appurtenances,  to  him  and  his  heirs, 
as  he  hath  above  demanded  the  same,  than  the  said  A. 
to  hold  the  same,  as  he  now  holdeth  them ;  as  the  said 
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B.  by  his  aforesaid  writ  hath  above  supposed.'*    If  for 
the  tenant,  it  is  ^^  that  the  said  A  hath  more  mere  right 
to  hold  the  said  tenements,  with  the  appurtenan- 
ces, to  him  and  his  heu*s,  as  he  now  holdeth  the   [386] 
same,  then  the  ssdd  B.  to  have  them,  as  he  hath 
demanded  the  same  by  his  aforesaid  writ."    Booths  1 05, 

106.     Sometimes  the  form  is,  that  the  demandant  or 

« 

tenant  hath  greater  titky  instead  of  more  mere  rights  to 
hold,  &c.     See  3  ChU.  PL  666 ;  3  Wils.  663. 

Where  several  tenants,  who  are  sued  jointiy,  neglect 
to  plead  several-termre  to  the  writ^  but  join  the  mise 
severally,  as  to  the  tenements  held  by  them  respectively, 
parcel  of  the  demanded  premises ;  the  verdict,  if  for 
the  demandant,  may  be  general,  that  he  hath  more  mere 
right  to  have  the  same  than  the  tenants;  and  if  for  the 
tenants,  as  to  any  of  the  parcels  held  by  them,  that  they 
have  more  mere  right  to  hold  the  same,  than  the  de- 
mandant.   8  Cran.  250,  Green  vs.  Liter. 

In  the  trial  of  the  issue  upon  the  mere  right,  much 
must  of  necessity  be  left  to  the  assize  or  jwry.  And 
this  may  be  the  reason  for  providing  a  more  numerous, 
as  well  as  a  more  select  panel,  for  the  decision  of  this 
question,  than  for  others  of  less  importance  and  difficul- 
ty. But  it  can  scarcely  be  doubted,  that  the  chief  reason 
for  providing  such  a  tribunal  as  the  grand  assize,  and 
especially  for  giving  it  the  martial  and  imposing  appear- 
ance which  it  assumed,  must  have  been  in  com- 
pliance with  the  taste  and  character  of  the  age,  [387] 
and  with  a  view  to  induce  the  suitors  to  waive 
their  right  to  a  trial  by  battle. 

After  the  mise  was  joined  upon  the  mere  right,  the 
verdict  of  the  jury,  (even  though  given  upon  another 
pomt,)  was  conclusive  upon  the  rights  of  the  parties. 
And  if  the  tenant  suffered  a  default,  or  the  demandant 
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became  nonsuit,  it  Was  equally  peremptory  and  conclu^ 
sive.     Co.  LUU  295,  a;  Booths  101  ;  2  Sound.  46,  f.  n. 

The  FINAL  jxn>OM£NT  in  a  writ  of  Right  in  favour  of 
the  demandant,  whether  upon  a  verdict,  or  the  de&ult 
of  the  tenant,  is  in  this  form.  <^  Therefore  it  is  consid- 
ered that  the  said  B.  recover  his  seisin  against  the  said 
A.  of  the  tenements  aforesaid,  with  the  appurtenances, 
to  hold  to  him  and  his  heirs,  quit  of  the  said  A.  and  his 
heirs  forever.'*  For  the  tenant  it  is  thus.  "  Therefore 
it  is  considered  that  the  said  B.  take  nothing  by  his 
writ ;  and  that  the  said  A.  go  thereof  without  day :  and 
that  the  said  A.  hold  the  tenements  aforesaid,  with  the 
appurtenances,  to  him  and  his  heirs,  quit  of  the  said  B.. 
and  his  heu-s  forever."  See  3  Wils.  563 ;  3  Chit.  PL 
667 ;  2  Sound.  45,  f.  g.  note.  When  the  action  is  either 
by  or  against  husband  and  wife,  in  her  right,  the  last 
clause  of  the  judgment  is  thus.  ^  And  that  the 
said  B.  and  M •  his  wife  hold  the  tenements  afore-  [338} 
said,  with  the  appurtenances,  to  them  the  said  B. 
and  M.,  and  to  the  heirs  of  the  said  M.,  quit  of  the  said 
A.  forever." 

At  the  common  law,  there  were  no  costs  in  any  real 
action.  And  as  no  damages  are  recovered  in  these  ac- 
tions, neither  the  demandant  nor  the  tenant  is  entitled 
to  costs  in  a  writ  of  Right,  in  Englandj  by  the  statute 
of  Gloucester  J  or  any  other  statute.  10  Co.  116,  Pt/- 
ford^s  case.  In  Massachusetts^  the  law  is  the  same  in 
regard  to  costs  in  real  and  in  personal  actions ;  the 
statute  of  1 784,  ch.  28,  ^  9,  havmg  provided  that  in  all 
actions  the  party  prevailing  shall  be  entided  to  lus  legal 
costs  against  the  other. 

After  judgment  for  the  demandant,  a  writ  of  execu- 
TioK  issues,  denominated  a  habere  facias  seisinam,  in. 
the  form  and  manner  already  explained  in  treatmg  of 
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writs  of  Entry.  JhUe^  p.  220.  This  writ  being  execut- 
ed by  the  sheriff 's  delivering  seisin  of  the  tenements 
recovered  to  the  demandant,  and  the  writ  being  return- 
ed and  filed  with  the  Clerk  of  the  Court  firom  whence 
it  issued,  the  title  of  the  demandant  is  now  finally  es- 
tablished by  the  highest  sanction  which  the  law  can  give» 
5  Greenk  62. 
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CHAPTER  VIIL 


Action  of  Ti^espass  for  Mesne  Profits. 

[389]  Sject.  L  It  has  been  mentioned  in  a  former 
chapter,  (Ch.  IV,  ^  23,)  that  although  the  de- 
mandant, according  to  the  modem  practice,  can  recover 
no  damages  in  a  writ  of  Entry,  yet  he  is  not  in  all  cases 
without  remedy  for  the  injury  he  may  have  sustamed,  ia 
consequence  of  being  deprived  of  the  use  of  his  proper- 
ty by  the  tenant  For  if,  at  the  time  he  commenced  his 
writ  of  Entry^  he  had  a  kgal  right  of  entry  into  the 
land  in  question,  he  may,  (ifter  he  has  recovered  judgment 
for  his  seisin^  maintain  an  action  of  trespass  for  thjb 
DISSEISIN,  or,  as  it  is  more  usually  called,  the  mesns 

PROFITS. 

It  is  important,  therefore,  to  explain  to  the  student  the 
nature  and  application  of  this  svpplementary  remedy  j 
though  it  does  not  strictly  constitute  a  part  of  the  law 
OF  BEAL  ACTIONS.  Bcsidcs,  the  ancient  law  upon  this 
subject  has  undergone  a  remarkable  change^  which  will 
render  the  brief  inquiry  which  it  is  proposed  to  make 
in  relation  to  it,  the  more  interesting  to  the  inquisitive 

student. 
[390]       Before  the  statute  of  Marlbndge,  (52  H.  III.  c. 

16,)  and  of  Gloucester^  (6  Edio.  I.  c.  1,)  no 
damages  were  recoverable  in  any  real  action  but  .Assize 
of  novel  disseisin.  And  even  in  the  Assize,  damages 
could  be  recovered  only  against  the  disseisor.    In  con* 
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seqaence  ot  tins  restncti<m,  fhe  object  of  the  law  was 
almost  entirely  evaded*  For,  in  order  to  deprive  (he 
disseisee  of  the  damages^  it  became  a  common  practice 
fhr persons u>hQ iJtere poarto  conmk  disseisins,  and  to 
make  feoffments  to  others,  who  might  hold  the  estate 
without  being  answerable  to  the  disse^ee  in  daimages. 
When  the  disseisee  recovered  judgment,  he  often  found 
his  remedy  fruitless ;  for  the  disseisor  was  now  out  ot 
possession,  and  had  notUng  whereby  the  damages  could 
be  satisfied. 

The  statute  of  GUmcester  therefore  provided,  that  the 
tenant  should  be  liable  to  the  disseisee  for  the  damages, 
if  the  disseisor  toM  tmabU  to  satisfy  thenu  But  it  seems 
to  have  been  necessary  for  the  disseisee  to  allege,  either 
in  his  writ,  or  by  some  suggestion  upon^  the  record,  be* 
fore  the  judgment  was  rendered,  that  the  (Ssseisor  had 
nothing  by  winch  the  damages  could  be  satisfied.  In 
construing  the  statute,  it  was  held  that  the  damages^ 
should  still  be  recomered  against  the.  Sssasor^  if  he  was 
able  to  satisfy  them.  If  he  was  imablie,  to  saids- 
fy  but  a  part  of  the  damages,,  the  tenant  should  [391} 
be  answerable  for  the  residue.  But  he  was  not 
to  be  hable  for  any  damages  anterior  to  the  time  he  took 
the  possession  and  profits.     Co.  2  Inst.  284. 

The  statute  of  Gloucester  not  only  gave  damages  in 
the  writ  of  Assize,  against  the  tenant  as  well  as  the  dis^ 
seisor :  it  extended  the  remedy  to  several  possessortf 
ancestrel  writSj  as  Mort  d^ancestor^  Ayelj  Besayel  and 
Cosinage  ;  and  also  to  writs  of  Entry  upon  a  disseiski 
or  intrusion. 

In  the  ancestrel  writs^  damages  were  recoverable  only 
from  the  death  of  the  immediate  ancestor,  from  whom 
the  right  descended  to  the  demandant.  But  in  writs  of 
£ntry»  (whether  against  an  abatorf  intruder  or 
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or  against  their  heirs  or  grantees,)  the  damages  were 
recovered  from  the  time  of  the  disseisin  to  the  time  of 
the  inquisition  or  verdict ;  and  not  merely  to  the  com- 
mencement of  the  suit,  as  in  most  personal  actions. 
For  the  land  was  regarded  as  the  principal  object  of  the 
suit ;  and  the  damages  only  as  cuxessory^  like  the  inter- 
est of  money  in  an  action  of  debt. 

In  writs  of  Entry  the  tchole  damages  were  recovered 
against  the  tenant,  though  there  might  have  been  sev^' 
eral  intermediate  tenants  between  him  and  the 
[392]  disseisor.  If  the  action  was  against  the  aUenee 
of  the  disseisor,  damages  could  be  recovered 
only  where  it  was  brought  by  the  dissebee.  When  the 
demandant  was  heir  of  the  disseisee^  though  he  m^t 
recover  his  seisin  in  a  writ  of  Entry  in  the  per,  the  per 
and  cui,  and  the  post,  against  the  alienee  of  the  dis* 
seisor,  he  could  recover  no  damages^  But  against  the 
disseisor,  the  heir  of  the  disseisee  might  recover  dam- 
ages with  his  seisin.  The  damages,  however,  which 
the  heir  was  entitled  to  recover,  even  against  the  dis-* 
seisor,  (as  in  the  ancestrel  actions  before  mentioned,) 
were  to  be  estimated  only  from  the  death  of  the  ances- 
tor ;  for  the  heir  could  have  no  claim  to  damages  before 
the  right  was  cast  upon  him  by  the  descent.  Co.  2  Inst 
S86. 

It  is  proper  to  remark,  however,  that  the  statute  of 
Gloucester  subjected  the  tenant  to  damages  in  a  writ  of 
Entry,  onfyych  n  he  had  the  seisin  by  his  own  act  or 
consent.  If  the  seisin  was  thrown  upon  him  by  act  of 
law,  without  any  act  or  default  of  his  own,  he  might 
show  the  special  matter  by  hb  plea,  and  thus  protect 
himself  from  liability  to  damages. 

Thus,  though  the  alienee  would  be  liable  to  dami^s, 
because  he  acquired  the  seisin  by  his  own  •  act ;  yet,  if 
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he  died,  and  the  seisin  was  cast  upcm  his  heir, 
who  refused  to  enter  and  take  the  profits,  he  [393] 
might  plead  this  matter  in  excuse,  and  thus  pro- 
tect himself  from  liability  for  the  damages.  So  if  the 
disseisor  made  a  deed  of  feoffment  to  A.  and  B.and 
livery  and  seisin  to  A.  only,  in  the  name  of  both,  (B* 
never  having  agreed  to  the  feoffment,  nor  taken  the 
profits  of  the  land ;)  if  A.  died,  so  that  the  seisin  was 
cast  upon  B.  as  survivor,  against  whom  a  writ  of  Entry 
in  the  per  was  brought,  B.  might  plead  the  special 
matter,  and  thus  excuse  himself  from  damages.  Co.  2 
Ai8t.  286,  287. 

With  regard  to  the  nature  and  extent  of  the  damages^ 
and  the  manner  in  which  they  were  to  be  estimated,  the 
statute  of  Gloucester  made  no  change ;  but  only  gave 
the  demandant  costs,  in  addition  to  his  damages.  It  is 
to  BractoUy  therefore,  that  we  are  to  refer  for  information 
upon  this  subject ;  and  his  statement  of  the  ancient  law 
upon  this  point,  will  be  found  to  be  very  full  and  satis- 
factory. A  brief  sketch  of  it,  however,  will  be  all  that 
is  necessary  for  our  present  purpose. 

The  jurors  were  diligently  to  enquire  what  profits 
the  disseisor  had  received,  in  fruits,  com,  ^ents,  and 
other  commodities.  They  were  also  to  estimate  the 
advantages  the  disseisee  might  have  derived  from  the 
estate,  if  he  had  not  been  disseised.  The  disseisor  was 
liable,  not  only  for  what  he  had  disposed  of,  or 
appropriated  to  his  own  use ;  but  for  whatever  [394] 
had  perished  or  been  destroyed  by  accident.  If 
the  beasts  died  after  the  disseisin,  says  BractaUj  the 
disseisor  should  be  answerable  for  them  ;  for  though  he 
might  thereby  suffer  damage,  that  was  not  to  be  imput- 
ed, to  the  disseisee.  And  if  the  buildings  were  con- 
sumed by  fire,  after  the  disseisin,  the  price,  he  observes. 
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ought  to  be  restored  by  the  Assize,  because  the  dis* 
seisor  was  answerable,  even  for  acddentcd  hues.  Brae, 
lib.  iv.  c.  19,  ^  9. 

The  damages  assessed  by  the  jury,  might  be  reduced 
by  the  judges,  if  they  were  excessioe ;  but  they  were 
never  to  be  increased  by  them,  unless  they  bad  certain 
knowledge  that  they  were  assessed  at  a  kss  sum  than 
woM  right.  In  that  case  they  might  increase  them* 
For  it  would  be  very  wrong,  says  BraJcton,  that  the  dis- 
seisor should  make  profit  to  hunself,  by  the  injury  he 
did  to  another.  And  he  adds  a  remark,  which  explains 
the  occasion  of  passing  the  statute  of  Glouceeter :  **  That 
there  were  many  barons  and  other  great  men,  who  often 
committed  disseisins,  which  they  would  not  have  done 
but  for  the  hope  of  here.  For  when  they  had  taken  the 
issues  and  profits  of  the  land  for  a  long  time,  amounting 
to  a  large  sum,  they  expected  to  escape  with  a  smaU 
amercement^  and  save  the  residue  to.  themselves ; 
[396]  because  the  jurors  when  they  awarded  the  re- 
covery of  the  tenements  against  the  disseisors^ 
were  very  often  unwilling  to  assess  heavy  damages 
against  them,  hopmg  in  that  way  to  pacify  both  par- 
ties J*    Br  Ac.  lib.  iv.  c.  1 9,  §  8, 

It  was  a  question  in  the  time  of  Bracton^  whether  the 
improvement  or  amelioration  of  the  premises  by  the 
disseisor,  ought  to  be  taken  into  consideration,  in  assess- 
ing the  damages.  After  stating  the  arguments  on  each 
side,  he  concludes  thus ;  Sed  revera,  meUoratio  minuU 
damtuij  et  exoneral  disseysitorem  in  partcy  et  aliquando 
in  toto.    Brae.  uU.  sup.  ^  9. 

[In  the  Supreme  Court  of  the  United  States,  the  law 
upon  this  point  has  been  thus  laid  down,  in  conformity 
to  the  text  of  Bracton.  "  At  common  law,  whoever 
takes  and  holds  possession  of  land,  to  which  another 
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has  a  better  title^  whether  he  be  a  boT^  fide  or  malA 
fide  possessor,  is  liable  to  the  true  owner  for  all  the 
rents  and  profits  which  he  has  received.  But  the  dis- 
seisor, (if  he  be  a  bona  fide  occupant,)  may  recoupe 
the  value  of  the  mehorations  made  by  him  against  the 
claim  of  damages.^*  8  Wheat.  75,  80,  Green  vs.  Bid- 
die.  By  the  Civil  Law,  the  exemption  of  the  occu- 
pant from  an  account  for  rents  and  profits,  is  strictly 
confined  to  the  case  of  a  bon&fide  possessor,  who  not 
only  supposes  himself  to  be  the  trae  owner  of  the  land, 
but  who  is  ignorant  that  his  title  is  contested  by  another 
person,  claiming  a  better  right  And  such  a  possessor 
is  entided  only  to  the  fruits  or  profits  which  were  pro- 
duced by  his  own  industry,  and  not  even  to  those,  un* 
less  they  were  consumed.    Id.  79.] 

Such  was  the  law  of  damages  in  real  actions  after  the 
statute  of  Gloucester ;  and  such,  without  any  material 
change,  it  continued  until  real  actions  went  out  of  use 
in  England.  The  circumstances  by  which  that  change 
was  brought  about,  and  an  action  of  Trespass  and 
Ejectment  was  converted  into  a  remedy  for  the  recove- 
ry of  the  fi*eehold,  has  been  explained  in  another  place. 
Ante,  p.  55, 56.  It  may  be  useful  to  the  student  to  add 
a  few  remarks  upon  the  mtroduction  of  a  subsequent  ac- 
tion of  Trespass,  for  the  recovery  of  the  damages  oc- 
casioned by  the  disseisin,  usually  denominated  an  action 
for  the  mesne  profits.  And  it  would  not  be  unmteresting 
to  notice  the  circumstances  which  have  occa- 
sioned a  departure  from  the  ancient  course  of  pro-  [396] 
ceedings  in  real  actions,  by  our  own  courts.  We 
allude  to  the  change  by  which  the  land  only,  without 
damages  for  the  ouster,  is  now  recovered  in  a  writ  of 
Entry;  and  a  subsequent  action /or  the  m^sne  profits  is 
brought,  after  the  recovery  in  that  action,  in  the  same 
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manner,  as  after  the  recovery  in  an  Ejectsnent  in  Eng^ 

1. —   - —  ---  —    ---  --  ■__      _  ^  _  _ 

*  The  circumstances  which  led  to  the  change  of  the  ancient 
practice  in  writs  of  Entry,  by  rendering  judgment  for  the  land  only, 
without  damages,  are  perhaps  too  remote  to  be  traced.  It  seenur 
probable,  indeed,  considering  the  situation  and  character  of  the 
colonists,  that  this  change  was  the  result  of  accident,  rather  than 
design. 

For  sometime  after  the  establishment  of  the  colony,  it  will  be 
recollected,  all  the  powers  of  government  were  united  in  the  same 
hands.  The  forms  of  judicial  proceedings  were  imperfectly  known, 
and  but  little  regarded.  The  nature  of  legal  remedies,  and  partic* 
ularly  the  distinctions  between  different  actions  were  by  no  means 
understood.  And  the  action  on  the  cisb  was  for  many  years  the 
universal  remedy ,  not  only  for  personal  injuries,  and  breaches  of 
contract,  but  even  for  the  recovery  of  lands.  See  note  A  at  the  end 
of  this  volume. 

Long  before  judicial  proceedings  had  assumed  a  regular  and  sys- 
tematic form  in  the  Massachusetts  colony,  the  fictitious  action  4^ 
Ejectment  had  become  firmly  established  in  the  English  courts. 
But  the  fictions  adopted  in  that  action  were  intelligible  only  to  law* 
yers.  And  if  they  had  been  better  understood,  they  were  not  of  a 
nature  to  be  approved  and  adopted  by  such  a  people  as  our  ance^ 
tors.  We  should  hardly  expect  them  to  resort  to  the  indirect  method 
of  making  a  lease  of  their  lands,  in  order  to  try  the  title.  And  as 
to  the  confessing  a  lease,  an  entry,  and  an  ouster,  which  never  had 
any  existence  in  fact,  they  seem  (as  we  should  naturally  expect,) 
to  have  regarded  it  as  a  violation  of  truths  and  therefore  wholly 
inadmissible. 

It  is  doubtless  to  these  circumstances  that  we  are  to  attribute  the 
remarkable  fact,  that  there  are  only  two  cases  to  be  found  upon  the 
records  of  our  courts  of  the  fictitious  action  of  Ejectment,  upon 
the  English  model.  These  were  after  a  new  organization  of  the 
courts  under  the  administration  of  sir  Edmund  Andros,  in  the  reign 
of  James  II.  Both  of  them  were  brought  by  the  same  party,  then 
resident  in  England;  the  one  in  Suffolk  for  lands  in  Boston,  and 
the  other  in  Middlesex  for  landff  in  Maiden.  In  each  case  there 
was  finally  an  appeal  to  the  king  in  council.  Whether  the  expecta* 
tion  of  such  an  appeal  was  the  reason  for  adopting  the  English 
practice  cannot  now  be  determined.     See  note  A, 
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Sect.  II.   In  order  the  better  to  understand  [397] 
some  of  the  remarks  which  are  to  follow,  the 
student  should  bear  in  mind,  that  so  refined  were  the 
notions  concerning  real  property,  even  in  the 
time  of  Bractoriy  that  the  fee  simple  was  consid-   [398] 
ered  capable  of  being  divided  into  several  differ- 
ent interests*    While  one  person  had  a  freehold  in  a 

It  may  be  furthet  remarked ^  that  when  precedents  were  consult- 
ed, the  form  of  the  tDrits  of  Entry  would  of  course  be  considered 
more  consonant  to  the  nature  of  their  titles,  than  the  action  of 
Ejectment.  And  we  should  expect  to  find  the  former  remedy  adopt- 
ed in  preference  to  the  latter ;  or  that  instead  oC  an  exact  conform- 
ity to  either,  the  features  of  both  would  be  in  some  measure  blended 
together.  And  we  accordingly  find,  in  the  records  of  our  courts, 
the  precedents  of  writs  for  the  recovery  of  lands,  through  nearly 
the  whole  of  the  last  century,  are  of  this  mixed  character.  Even 
some  of  those  which  are  in  use  at  the  present  day,  are  strictly 
neither  writs  of  Ejectment,  Entry,  Formedon,  or  Writs  of  Right. 
Some  of  those  which  begin,  "  in  a  plea  of  ejectment,"  and  demand 
the  possession,  and  not  the  seisin  or  the  land,  afterwards  proceed  to 
allege  a  seisin  by  taking  the  esplees,  like  a  writ  of  Entry*  See  Am. 
Free.  3d.  ed.  368,  No.  7 ;  362,  No.  ^8. 

When  lawyers  who  were  educated  in  England  came  to  practice 
in  the  courts  of  the  colony,  they  brought  with  them,  and  applied  to 
the  action  in  use  here^  the  principles  of  the  action  of  Ejectment,  in 
which  no  damages  were  recovered.  And  it  soon  became  the  estab-< 
lished  law,  that  no  damages  were  to  be  recovered  with  the  land. 
So  that,  although  we  find  a  few  early  cases,  in  which  lands  were  re- 
covered, with  danmges,  in  the  action  on  the  case ;  there  probably 
will  not  be  found  any  instance,  within  the  last  century  and  a  half, 
in  which  damages  have  been  recovered  in  a  real  action.  It  seems^ 
indeed,  to  have  been  taken  for  granted,  that  the  practice  of  the  En^ 
gUsh  courts,  as  to  the  recovery  of  mesne  profits,  by  an  action  of 
t^respass,  after  an  Ejectment,  was  equally  applicable  to  writs  of  En- 
try. But  for  the  last  thirty  or  forty  years,  its  general  application 
has  l)een  very  correctly  restricted  to  those  cases  of  a  recovery  in  a 
writ  of  Entry,  where  the  demandant  had  a  right  to  enter,  when  he 
commenced  his  suit 
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tenement,  another  might  have  the  usufruct^  the  use^ 
and  the  habitation ;  as  he  has  observed,  in  conformity 
to  the  distinctions  of  the  Raman  law.  Brae.  lib.  iv.  c. 
36,  §  1 ;  and  see  Inst.  Ub.  ii.  tit.  4,  5.  If  he  ^ho  vras 
owner  of  thefreehold^  was  oiLsted^  his  remedy  (as  we 
have  seen  in  the  former  part  of  this  work,)  was  by  a 
writ  of  Entry,  or  some  one  of  the  real  actions  which 
have  been  mentioned.    But  for  a  long  time  there  was 

no  remedy,  but  upon  his  covenant,  for  him  whose 
[399]   estate  was  less  than  a  freehold.     At  length,  in 

the  reign  of  Henry  III.  a  remedy  was  provided 
for  the  recovery  ^of  the  usufructj  the  use^  or  the  habita- 
tion of  a  tenement,  if  the  owner  was  ejected  before  the 
end  of  the  term.  This  remedy  was  the  writ  of  Qaare 
ejecit  infra  terminum,  mentioned  in  a  former  chapter, 
(Ante^  ch.  1,  §  3,)  by  which  the  lessee  recovered  the 
residue  of  his  term,  with  damages  for  the  part  of  which 
he  had  been  deprived.  But  this  action  was  in  a  great 
measure  superseded,  early  in  the  reign  of  Edward  HI. 
by  the  action  of  Ejectione  fimnBy  by  which  damages 
onbf  were  recovered  by  the  lessee,  against  the  wrong- 
doer, for  the  trespass  committed  in  ejecting  him. 

The  lessee  had  now  three  remedies,  which  were  ap- 
plicable to  some  of  the  injuries  to  which  he  was  liable. 
1.  If  his  lessor  ejected  or  disturbed  him,  he  might  have 
an  action  of  covenant,  to  recover  damages  for  the  breach 
of  his  contract.  [3  JB/.  Com.  156,  167.]  2.  If  either 
the  lessor,  or  a  stranger  ousted  him,  and  made  a  feofT- 
ment  to  another,  the  lessee  might  have  a  Qaare  ejecit 
infra  terminum  against  the  feoffee  ;  by  which  he  would 
recover  the  residue  of  his  term^  with  damages  for  being 
deprived  of  the  possession.  [3  Bl.  Com.  207.]  3.  He 
might  maintain  the  Ejectione  firmtBy  for  the  recovery  of 
damages  only  against  the  ejector.     [3  BL  Com.  199.] 
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But  though  a  tenant  for  years  might  msdntain  [400] 
all  these  actions,  they  were  so  restricted  in  their 
application,  that  still  he  had  no  remedy  by  which  he 
could  obtain  the  restoration  of  his  term,  if  a  stranger 
ejected  him,  and  instead  of  making  a  feoffment  to 
-another,  retained  the  possession  himself. 

These  circumstances  led  the  court  of  Chancery  to 
interpose,  early  in  the  reign  of  Henry  VII.  when  the 
interests  of  lessees  had  become  more  important,  on  ac- 
count of  the  long  period  for  which  leases  were  now  frer 
quently  granted.  The  remedy  there  given  was  by  a 
decree  of  specific  performance,  where  the  kssor  was 
complained  o^  or  an  injunctUyOj  if  the  lessee  was  dis- 
turbed by  a  stranger.  [3  Bl  Com.  200.]  And  about 
the  same  time  the*  courts  of  law  undertook,  by  an  ex* 
traordinary  proceeding,  to  do  substantial  justice,  and 
restore  the  term  to  the  lessee,  when  he  was  ousted. 
This  was  done  by  changing  the  judgment  in  the  action 
of  Ejectume  firmiB,  awarding  a  recovery  of  the  term, 
with  damages  for  the  disseisin  and  taking  the  profits  and 
issuing  a  writ  of  Possession. 

This  appears  to  be  a  great  and  sudden  alteration  of 
the  law,  considering  that  it  was  brought  about  by  the 
mere  authority  of  the  court,  without  the  sanction  of  the 
legislature.  But  the  way  had  been  gradually  preparing 
for  this  new  application  of  an  old  remedy,  by  the  change 
of  opinions  which  had  taken  place  in  the  courts. 

In  the  reign  of  Edward  III.  and  afterwards  in  [401] 
that  of  Richard  II.  it  had  been  expressly  laid 
down  by  the  court,  that  an  Ejectione  firmcf.  was  merely 
an  action  of  trespass,  by  which  damages  only  could  be 
recovered.  Fitzh.  Ejectione  fimuB,  2 ;  3  B/.  Com.  200, 
note  (k.)  But  early  in  the  reign  of  Edward  IV.  we 
find  it  asserted  in  argument,  and  not  denied  by  the 
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eourt  that  the  plaintiff  in  EjectioneJkmiB  should  recwer 
what  remained  unexpired  of  his  term,  and  damages  for 
the  time  it  had  been  withheld  from  him.  7  Edw.  \Y.  % 
b.  But  though  the  change  must  have  been  made  some 
years  before,  we  do  not  find  any  judgment  in  this  actioA 
for  the  recovery  of  the  term,  until  the  fourteenth  year 
of  Henry  VII.,  the  record  of  which .  may  be  seen  in 
BastelL     14  H.  VU.  244,  b ;  RasU  252,  b.  253,  a. 

The  practice  thus  established  appears  to  have  con^ 
tinned  in  England^  until  the  action  assumed  its  modera 
form.  And  the  damages  awarded  by  the  jury,  when 
the  plaintiff  recovered,  were  intended  to  be  a  compen^ 
sation  for  the  injury  he  had  sustained,  by  being  deprived 
of  the  possession  and  profits  of  the  tenements^  during 
the  tortious  holding  by  the  defendant    But  when  the 
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place  of  the  old  remedy,  the  practice  was  changed. 
The  jury  were  now  restricted  to  trying  the  question  of 

title  only.  The  consequence  was,  that  instead 
[402]  of  a  just  remuneration  for  the  loss  of  the  pos^ 

session^  the  plaintiff  now  recovered  only  nomnai 
damages.  This  .rendered  a  new  remedy  necessary, 
after  the  possession  had  been  restored^  to  obtain  com^ 
pensation  for  the  injury  sustained  by  the  ouster^  and  the 
loss  of  the  possession  and  profits.  And  the  courts  soon 
jBpund  means  to  give  such  a  remedy,  by  an  action  of 
trespass  for  the  disseisirij  or  as  it  is  usually  expressed, 
for  the  fnesne  profits.  This  action,  which  is  auxiliary 
to  the  ejectment,  is  never  brought,  until  after  the  pos^ 
session  has  been  recovered.  In  what  cases  it  may  be 
maintained,  after  a  recovery  in  Ejectment,  according  to 
the  modern  practice  of  the  English  courts^  will  be  mjA 
expljvued. 


Sbct.  IIL  It  is  impossible^  at  this  time,  to  ascertain 
with  precision,  when  the  action  of  Trespass  for  the 
mesne  profits  was  first  introduced.  No  allusion  to  such 
an  action  we  believe  occurs,  until  after  the  reign  of 
£lizabeth.  But  there  can  be  no  doubt,  that  after  the 
change  m  the  action  of  Ejectment,  by  rendering  judg- 
ment for  the  plamtiff  to  recover  his  term,  he  still  con- 
tinued to  recover  damages  for  the  injury  he  had  sustain- 
ed, by  bemg  deprived  of  his  property,  until  the  remedy 
by  a  subsequent  action  of  trespass  for  the  mesne  profits 
was  introduced.  4  Reeves^  Hist.  168,  169. 
And  this  remedy  was  manifestly  intended,  as  [403] 
far  as  the  nature  of  the  action  of  Trespass 
would  permiij  to  be  a  complete  substitute  for  the  dama- 
ges recovered  in  real  actions,  after  the  statute  of  GUm* 
cester.* 

After  the  recovery  in  the  action  of  Ejectment,  the 
lessor  of  the  plaintiff,  according  to  the  present  practice 
in  the  English  courts,  may  bring  the  action  of  Trespass 
fbr  the  mesne  profits^  either  in  his  own  name,  or  in  the 
name  of  the  nominal  lessee.  The  former  method  is 
Biost  commonly  adopted.  And  where  the  plaintiff  in- 
tends to  recover  the  rents  and  profits  received  by  the 
defendant,  anterior  to  the  time  of  the  demise  stated  in 
the  Ejectment,  he  must  of  course  sue  in  his  own  name ; 

because  damages  cannot  be  awarded  to  the  nominal 

«»— i— — ^^^      '  I  ■  - 1  111  ^— ^  ,     , 

*  It  appears  to  have  been  the  practice  formerly  in  Pennsylvcmia, 
Delaware,  and  Maryland,  to  render  judgment  in  the  Ejectment  for 
the  mesne  profits,  and  damages  arising  from  the  deprivation  of  the 
possession.  4  Dal,  142,  Boyd's  lessee  vs.  Cowan;  3  Maryl,  R.  7, 
BfCulhin  vs.  Shield! s  lessee.  Whether  the  practice  still  prevails  in 
DeUmoare,  we  are  not  informed.  It  has  probably  been  long  dis- 
continued  in  Maryland;  and  in  Pennsylvania  a  separate  action  is 
now  brought  for  the  recovery  of  the  mesne  profits.  3  Maryl.  R. 
9Q,  Gore* 5  lessee  vs.  Worthingtan ;  6  Bin,  450,  Baily  vs.  Fairplay, 
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plaintiff,  for  the  rents  received  prior  to  the  commence- 
ment of  his  supposed  term*  There  is  also  another  in- 
ducement for  the  lessor  to  sue  for  the  profits  in 
[404]  his  own  name ;  that  if  the  suit  is  instituted  in 
the  name  of  the  nominal  plaintiff,  the  proceedings 
will  be  staid,  upon  motion,  until  security  is  given  for  the 
costs. 

It  was  once  doubted  whether  this  action  could  be 
maintained  in  the  name  of  the  nominal  plaintiff  in  eject- 
ment, after  a  judgment  by  default  against  the  casual 
ejector;  because,  in  order  to  mamtain  the  action  of 
Trespass,  an  entry  must  be  either  proved  or  cubnitted  ; 
and  in  this  case  neither  could  be  done.  But  it  was 
held  by  the  court,  that  the  lessor  of  the  plaintiff  and 
the  tenant  in  possession  were  to  be  considered  as  the 
recU parties  to  the  suit;  and  that  there  was  no  distinc-^ 
tion  between  a  judgment  in  Ejectment  by  verdict  and 
by  default^  as  to  the  effect  upon  the  action  for  the  mesne 
profits ;  the  right  of  the  plaintiff  in  the  one  case  being 
found  by  the  jury,  and  in  the  other  confessed.  2  Burr^ 
668,  Jlslin  vs.  Parkin. 

If  a  tenant  in  common  has  recovered  against  his  co- 
tenant,  in  an  action  of  Ejectment,  he  may  afterwards 
maintain  his  action  of  Trespass  for  the  mesne  profits 
against  him,  (3  fVUs  118,  Goodtitle  vs.  Tombs,)  not- 
withstanding the  general  rule  of  law,  that  one  tenant  in 

« 

common  cannot  have  trespass  against  another,  for  taking 
the  whole  profits.  Bro.  Ten.  in  Com.  pi.  14. 
[405]  But  the  action  for  mesne  profits  cannot  be  main- 
tained against  an  executor  or  administrator,  for 
the  profits  received  by  the  testator  or  intestate^  in  his 
lifetime.  For  the  remedy  being  by  an  action  of  Tres- 
pass  quare  clausum  /regit,  it  dies  with  the  party. 
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If  the  tenant  underlets,  the  action  for  the  mesne 
profits  may  be  maintained  against  the  under-tenant.  For 
it  is  no  defence  to  the  action,  that  the  party  was  upon  the 
premises,  as  agent  or  under-tenant  of  the  defendant  in 
Ejectment;  because  no  one  can  authorize  another  to 
enter  upon  land  to  which  he  has  no  title.  But  it  does 
not  appear  to  be  settled  in  England^  whether  this  action 
can  be  maintained  against  the  defendant  in  the  Eject- 
ment, for  the  holding  over  of  his  sub-tenant.  Taunt. 
720,  Bume  vs.  Bichardson. 

The  right  to  recover  the  mesne  profits  is  a  necessary 
consequence  of  a  recovery  in  an  action  of  Ejectment, 
and  the  defendant  can  set  up  no  title  in  bar.  Even 
where  the  defendant,  after  a  recovery  m  Ejectment 
against  him^  had  commenced  a  second  Ejectment  for  the 
same  premises,  and  had  obtained  a  verdict,  he  was  not 
permitted  to  set  up  this  second  verdict,  as  a  bar  to  an 
action  for  the  mesne  profits,  which  had  been  brought 
against  him  after  the  recovery  in  the  first  Ejectment.  2 
Johns.  360,  Benson  vs.  Matsdorf.  And  if  the 
defendant,  while  an  action  of  Ejectment  is  pend-  [406] 
ing  against  him,  gives  up  the  possession  to  a  third 
person,  and  the  plaintiff  afterwards  recovers,  an  action 
for  the  mesne  profits  may  be  maintained  against  such 
third  person  ;  and  the  recovery  will  be  conclusive  against 
him,  so  that  he  wiU  not  be  pemdtted  to  set  up  a  title  in 
himself  in  bar  of  the  action.  13  Johns.  447,  Jackson 
vs.  Stone. 

But  the  recovery  in  the  action  of  Ejectment,  and  tak- 
ing possession  under  it,  is  conclusive  as  to  the  right  of 
the  plaintiff  to  recover  the  mesne  profits,  only  from  the 
day  of  the  demise^  as  laid  in  that  action.  If  the  plaintiff 
sues  only  for  such  profits  as  have  accrued  since  the  de- 
ndsCf  no  other  evidence  of  his  title  is  necessary,  than 
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copies  of  the  judgment  in  the  Ejectment,  of  the  writ  of 
Possession,  and  the  return  of  the  officer,  that  he  has  ex- 
ecuted the  same.  And  if  the  plaintiff  has  been  per- 
mitted by  the  defendant  to  go  into  possession,  without 
executing  a  writ  of  Possession,  a  copy  of  the  judgment, 
and  evidence  of  possession  under  it,  will  be  sufficient. 
4  Esp.  Cos.  167,  Calvert  vs.  HorsfaU.  It  does  not 
seem,  indeed,  that  evidence  of  a  writ  of  possession  ex- 
ecuted is  necessary  in  any  case,  except  only  where 
the  judgment  is  by  default  against  the  casual  ejector. 
But  though  not  absolutely  necessary,  it  is  the  most 
satisfactory,  and  generally  the  most  convenient  evi- 
dence. 
[407]  If  there  has  been  a  recovery  in  ejectment 
against  the  wife,  as  a  feme  sole^  the  judgment 
will  not  be  evidence  against  the  husband  and  wife,  in  an 
action  for  the  mesne  profits.  For  the  confession  of  the 
wife,  that  she  has  committed  a  trespass,  cannot  be  given 
'  in  evidence  to  charge  the  husband  in  an  action  in  which 
he  is  liable  for  the  damages  and  costs.  7  T.  R.  108, 
Denn  vs.  White  et  ux. 

When  the  judgment  in  an  action  of  Ejectment  is 
against  the  casual  ejector  for  want  of  appearance,  there 
being  no  other  remedy  for  the  recovery  of  the  costs  of 
the  Ejectment,  the  court  will  permit  the  lessor  of  the 
plaintiff  to  have  them  included  in  the  damages  assessed 
for  the  mesne  profits.  And  it  seems,  that  even  where 
the  Ejectment  has  been  defended,  the  plaintiff  may 
have  the  taxed  costs  included  in  the  damages  tor  the 
mesne  profits,  if  such  costs  have  not  been  otherwise 
satisfied.  1  Esp.  Cos.  368,  Doe  vs.  Davis.  But  this 
mode  of  recovering  the  costs  is  seldom  resorted  to  in 
practice. 
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Where  the  plaintiff,  after  a  recovery  in  Ejectment^ 
conveyed  tl^e  premises  to .  the  defendant  with  special 
warranty,  and  then  commenced  an  action  for  the  mesne 
profits,  the  defendant  contended  that  the  plaintiff  could 
not  maintain  the  action,  because  the  conveyance 
with  warranty  was  a  release  in  law,  of  the  [408] 
mesne  profits.  But  the  court  held  that  it  was 
clearly  otherwise ;  and  awarded  judgment  for  the  plaim* 
tiff.    2  Dal  156,  Daffield  vs.  StiUe. 

The  action  for  the  mesne  profits  bebg  merely  an  ac- 
tion of  Tre^as8  Quare  clausum  fregit^  the  pleadings 
are  of  course  the  same,  as  in  other  cases  in  which  this 
action  is  brought  If  the  plaintiff  demands  the  rents 
and  profits  for  a  longer  period  than  six  years,  the  de- 
fendant may  plead  the  statute  of  limitations,  and 
thereby  protect  himself  against  a  recovery  of  damages, 
as  to  all  beyond  six  years.  Bull.  JV.  P.  88.  But  as 
the  action  for  mesne  profits,  (though  sometimes  denom- 
inated an  equitable  action,)  is  for  a  tortious  occupation 
of  the  plaintiff's  lands,  the  defendant  cannot  be  permit; 
ted  to  pay  money  into  court  2  fVik.  116,  Holdfast  vs. 
Jiforris. 

Sect.  IV.  We  have  just  seen,  (Ante^  p.  369,)  that 
according  to  the  modem  practice  of  the  English  courts, 
a  recovery  in  Ejectment,  and  taking  possession  under 
the  judgment,  is  conclusive  evidence  of  the  right  of  the 
plaintiff  to  maintain  a  subsequent  action  of  Trespass  for 
the  mesne  profits^  from  the  date  of  the  demise^  as  laid  in 
the  action  of  Ejectment  But  the  student  is  not  to 
understand,  that  the  same  principle  always  holds,  where 
the  recovery  is  by  writ  of  Entry  or  other  real 
action  according  to  the  ^vzc^c^va  Massachusetts.  {409 ] 
For  in  no  cascj  it  seems,  is  a  recovery  in  any 
real  action  conclusive  evidence  of  the  demandant^s  right 

46 
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to  the  me!S7U  profits.  This  distinction,  which  is  often 
•overlooked,  should  be  borne  in  mind  by  the  student. 
And  the  grounds  of  it  will  be  better  understood,  if  we 
consider  for  a  moment  the  nature  of  the  action  of  Tres- 
pass, and  the  requisites  to  enable  the  plamtiff  to  main- 
tain it.  It  may  also  be  useful  to  refer  again  to  some  of 
the  points  of  diflference  between  the  remedy  by  Eject- 
ment, and  by  a  writ  of  Entry. 

The  action  of  Trespass  quare  claustm  fregity  fthe 
remedy  for  the  recovery  of  the  mesne  profits,)  is  a  pos^ 
seasory  action.  It  is  entirely  founded  upon  an  injury 
to  the  plaintiff^ 8  possession ;  and  proof  of  an  acttud  or 
ayiistructive  possession  is  indispensable,  in  order  to 
maintain  it.  Where  the  party  has  never  had  possession, 
evidence  of  the  right  of  property,  though  accompanied 
by  the  right  of  possession,  will  not  enable  him  to  msdn- 
tain  an  action  of  Trespass  qxmre  clausum  fregit.  But 
where  he  has  had  the  possession,  he  may  maintain  this 
action  for  the  wrongful  act  by  which  he  has  been  de- 
prived of  it ;  because,  at  the  time  that  wrong  was  com- 
mitted, he  was  in  the  possession.  He  is  restricted, 
however,  to  the  wrongful  act,  which  constituted  the 
.ouster ;  and  can  maintain  no  action,  or  rather, 
[410]  can  recover  no  damages,  for  withholding  the  pos- 
session, or  for  any  subsequent  tortious  act,  unless 
he  first  regains  the  possession.  But  as  soon  as  he  has 
regained  the  possession,  either  by  re-entry  or  by  an  ac- 
tum, the  law,  in  order  to  afford  him  a  complete  remedy 
for  the  whole  injury  he  has  sustained,  now  supposes  him, 
by  a  kind  of  fiction,  ovjust  postUmnii,  to  have  had  pos- 
session by  relation,  from  the  commencement  of  the 
wrong.  See  19  H.  VI.  28  ;  11  Co.  51,  Liford^s  case; 
1 1  Mass.  J?.  519,  Starr  vs.  Jackson  ;  9  Johns.  61,  Stuyve- 
eant  vs.   Tompkins;   12  Johns  JR.   183,   Wtckkam  vs. 
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Freeman.  By  the  act  of  regaining  the  possession,  the 
ouster  is  changed  to  a  trespass.  9  Mass.  R.  535,  Cox 
vs.  Cattender.  The  consequence  is,  that  the  rightful 
owner  may  now  have  his  action  of  trespass  with  a  con-^ 
tinwmdo,  and  recover  damages  for  the  whole  injury  he 
has  sustained,  however  long  it  may  have  been  contin- 
ued ;  unless  he  is  restricted  to  six  years  by  the  defend- 
ant's pleading  the  statute  of  Umitations.  Bull.  JST.  P. 
87 ;  2  Johns.  Cos.  27,  Case  vs.  Shepherd.  But  without 
proof  of  the  actual  possessUmy  the  most  unquestionable 
I  title  to  the  property,  and  the  present  right  to  the  pos- 

I '  session  of  it,  will  not  enable  the  party  to  mamtain  this 

action. 

If  the  estate  has  descended  to  the  heir,  he  thereby 
acquires  a  seisin  in  law,  and  may  make  a  lease 
or  other  conveyance,  before  he  has  entered  upon  [41 1} 
it  But  until  he  has  entered,  he  cannot  main- 
tain the  action  of  trespass.  Plowd.  142,  Browning  vs. 
Betson;  Gilb.  Ten.  45.  If  the  heir  enters  upon  an 
abator  J  he  can  have  no  action  agamst  him  for  the  wrong 
done  before.  2  Rol.  554 ;  Com.  D.  Tresp.  B.  3.  And 
according  to  some  authorities,  a  bargainee  shall  not  have 
trespass  before  he  makes  an  actual  entry,  Ihoygh  the 
possession  is  transferred  to,  and  executed  in  him  by 
the  statute  of  uses.     Com.  D.  ib  ;  Cart.  66. 

From  these  principles  it  will  be  manifest,  that  a  re- 
covery in  a  real  action  affords  no  conclusive  evidence  of 
the  right  of  the  demandant  to  maintain  an  action  of 
Trespass  for  an  injury  to  the  same  property ;  but  some- 
times the  contrary.  In  several  real  actions  there  is  no 
allegation  of  a  seisin  by  the  demandant,  or  even  by  his 
ancestor.  And  where  a  seisin  and  subsequent  disseisin 
are  alleged,  there  is  no  averment  of  such  a  possession 
by  the  demandant,  as  would  enable  him  to  ntaintain  an 
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action  for  the  mesne  profits.  In  short,  every  fact  set 
forth  by  the  demandant,  or  found  by  the  jury  in  a  writ 
of  Entry,  where  the  demandant  does  not  ceunt  upon 
his  own  seisin,  may  be  true ;  and  yet  he  may  have  no 
right  to  recover  the  mesne  profits*  The  record  there-* 
fore  is  only  evidence  of  the  demandant's  right  to  the 
seism,  and  not  of  the  violation  of  his  possessbn  by  the 

defendant. 
[412]       But  when  the  party  who  has  been  ousted^  in« 

stead  of  resorting  to  a  writ  of  Entry  or  other 
real  action,  brings  his  action  of  Ejectment,  and  recov-* 
ears  the  possession,  the  eflFect  of  such  a  recovery,  as  evi* 
dence  of  his  right  to  maintain  an  action  for  the  mesne 
profits,  is  totally  different  ^  The  defendant  in  Ejectment 
is  obliged  in  the  outset,  by  entering  into  the  rule  to  con« 
fess  the  lecLse,  entry  and  ouster^  to  admit  every  fact 
necessary  to  enable  the  plaintiff  to  maintain  the  action 
of  trespass,  except  the  right  to  the  possesskni,  which  is 
llie  only  point  in  issue  in  that  action.  When  that  right 
is  determined  in  favour  of  the  plaintiff,  by  the  verdict 
of  the  jury,  the  record  of  the  recovery,  with  the  posses* 
sion  under  it,  whether  by  entry  in  pais^  or  by  executing 
a  writ  of  possession,  is  conclusive  evidence  agamst  tiie 
drfendant  upon  the  principles  of  estoppeL  For  it  is  a 
record  between  the  same  parties^  relating  to  the  same 
right  of  possessioTij  in  which  the  plaintiff  ^serts,  and 
the  defendant  admits  an  actual  possession  by  the  former, 
and  an  ouster  by  the  latter.  The  verdict  of  the  jury 
establishes  the  plaintiff's  right  to  the  possession ;  and 
the  court  by  the  judgment  gives  its  sanction  to  the 
whole  transaction.  This  evidence,  therefore,  of  the 
plaintiff's  right  to  the  mesne  profits,  must  be  considered 
uncontrollable  and  conclusive.  3  East^  346,  OuUram  vs« 
MoretMod. 
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And  altboogh  a  part  of  the  record  is  founded  [413] 
m  fiction^  (because  the  defendant  often  con- 
fiuises  an  entry  by  the  plaintiff,  which  was  never  in  fact 
ZBade,)  it  has  nevertheless  for  this,  and  every  other 
eqmtabh  purpose^  the  same  effect  as  a  real  proceeding. 
No  injustice  is  thereby  done  to  the  defendant.  For  the 
injury  to  the  rightful  owner  is  the  same,  whether  he  has 
the  actual  possession^  or  only  a  ri^ht  to  the  possession 
and  profits ;  whether  the  defendant  stepped  in  before 
him,  and  prevented  his  entry,  or  came  in  after  him,  and 
thrust  him  out.  In  each  case  he  is  equitably  entitled  to 
a  remuneration  of  his  loss,  in  being  deprived  of  the 
possession  and  profits  by  the  defendant.  And  it  was 
the  design  of  the  action  of  Trespass  for  the  mesne 
profits  to  provide  the  owner  a  just  indemnity,  as  far  aa 
Ae  nature  of  the  remedy  would  allow.  But  even  the 
imperfect  sketch  which  we  have  ^ven,  of  the  ancient 
few  of  damages  in  real  actions^  v^nll  be  sufficient  to 
show,  that  the  action  for  the  mesne  profits,  according  to 
&e  present  practice  in  England,  falls  far  short  of  the 
ancient  remedy  in  several  cases.  In  our  own  practice, 
the  law  upon  this  subject  is  still  unsettled  in  many  im- 
portant particulars.  It  seems  however  to  be  very  ob^ 
vious^  that  the  remedy  must  be  still  more  restricted 
here^  if  the  principles  of  the  action  of  trespass  are  to  be 
strictly  applied  to  it. 

It  was  remarked  generally,  at  the  commence-  [414] 
ment  of  this  chapter,  (jlniej  p.  346.)  that  if  the 
demandant  had  a  right  of  Entry^  he  might,  after  the  re* 
covery  of  his  seisin  by  a  writ^  of  Entry,  maintain  an 
action  of  trespass  for  the  disseisin^  or  mesne  profits. 
But  it  is  proper  to  remind  the  student  of  the  distinction 
between  a  vnit  of  Entry  sur  disseisin^  and  those  cases 
where  the  action  is  founded  upon  an  abatement^  intnjh 
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Bian,  or  deforcement  and  not  upon  a  disseisin;  and  also 
between  the  case  of  a  disseisin  of  the  demandant  and 
of  his  ancestor.  For  the  remark  referred  to  applies,  in 
its  fullest  extent,  to  those  cases  only,  where  the  de- 
mandant who  recovered  the  judgment  was  the  party 
disseised,  and,  in  his  writ  of  Entry,  counted  upon  his 
own  seisin.  In  such  a  case  it  is  manifest,  that  the  prin- 
ciple before  referred  to,  of  the  recovery  relating  back  to 
the  time  of  the  disseisin,  so  as  to  give  him,  in  contem- 
plation of  law,  constructive  possessufn^  during  the  time 
that  the  actual  possession  was  withheld  by  the  disseisor, 
applies  in  the  same  manner,  as  to  the  proceedings  iu 
actions  of  Ejectment 

\yTien  the  recovery  in  a  writ  of  Entry  is  by  the  same 
party  who  was  ousted,  and  against  him  u)ho  committed 

the  ouster,  there  is  the  same  relation  of  the  sub- 
[415]  sequent  to  the  prior  possession,  as  in  an  action  of 

Ejectment.  But  where  the  writ  of  Entry  is 
founded  upon  an  abatement,  an  intrusion,  or  a  deforce-- 
ment,  the  tenant,  against  whom  the  demandant,  has  re- 
covered, can  be  considered  a  trespasser,  and  liable  to  an 
action  for  mesne  profits,  only  by  resorting  to  a  fiction. 
For  in  all  these  cases  the  demandant  is  not  even  $t^- 
posed  to  have  had  a  prior  seisin  or  possession,  to  which 
the  subsequent  recovery  can  relate.  He  has  not  there- 
fore such  a  possession,  even  by  relation,  as  is  required  to 
maintain  an  action  of  Trespass.  And  even  where  the 
action  is  founded  upon  a  disseisin,  the  same  remark 
applies,  if  it  was  a  disseisin  of  the  ancestor  of  the  de- 
mandant, and  not  of  the  demandant  himself.  It  is  mani- 
fest, therefore,  that  the  action  for  the  mesne  profits,  which 
was  intended  as  a  substitute  for  the  damages  recovered  in 
real  actions,  after  the  statute  of  Gloucester,  is  much  re- 
stricted m  its  operation  hy  the  nature  of  the  remedy. 
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We  have  in  our  practice  no  fiction  to  extend  its  opera- 
tion by  the  confession  of  an  entry.  So  that,  in  those 
cases  where  the  demandant  never  had  the  actiial  pos- 
session^  nor  even  acquired  a  momentary  seisin^  by  mak- 
ing an  actual  entry,  before  he  instituted  the  writ  of 
Entry  by  which  he  recovered  the  seisin,  we  can,  at 
most,  only  consider  the  recovery  as  having  relation  to 
the  commencement  of  the  suit,  so  as  to  entide  the  de- 
mandant to  the  mesne  profits  from  that  time.  So 
far,  perhaps  the  courts  may  safely  go.  For  it  [416] 
does  not  seem  to  be  a  violation  of  any  legal 
principle,  to  consider  the  deforcement,  or  wrongful 
withholding  the  possession  from  him  who  is  entitled  to 
it,  after  the  commencement  of  his  action,  as  equivalent 
to  a  disseisin.  2  Pick.  JR.  473,  Emersoii  vs.  Tompson. 
But  where  the  demandant  has  no  right  of  entry,  (though 
he  may  have  such  a  right  of  property  as  may  entitle 
him  to  recover  m  a  real  action,)  he  has  no  claim  to  the 
mesne  profits.    9  Mass.  JR.  533,  Cox  vs.  Callender. 

When  the  disseisor,  instead  of  retaining  the  posses- 
sion, transfers  it  to  another  by  a  conveyance  in  fee  sim- 
ple, a  gift  in  tail,  or  a  lease  for  life,  the  disseisee,  as  we 
have  seen,  may  re-enter ;  or  recover  the  seisin  by  a 
writ  of  Entry  in  the  per.  But  it  has  long  been  vexata 
gtUBstiOj  whether  the  disseisee,  after  regaining  the  pos- 
session, can  maintain  an  action  of  trespass  against 
the  alienee*  who  came  in  by  tide.     The  intro-  [417] 


•  It  may  be  useful,  and  perhaps  interesting  to  the  student,  to  see 
a  brief  sketch  of  the  history  of  this  celebrated  question^  which  has 
divided  the  opinions  of  judges  and  lawyers  for  almost  four  cen- 
turies. 

The  first  case  in  which  it  was  fully  discussed,  is  19  H,  VI.  27, 
28,  in  which  the  judges  were  pretty  equally  divided.  The  same 
question  was  made  again  in  84  H.  VI.  30,  and  it  seems  to  have 
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dttction  of  the  fictitious  action  of  Ejectmeiit  has  put  aa 

ead  to  this  question  in  EngUmd^  so  far  as  relates 

[418]  to  the  common  action  for  the  mesne  |M^fits« 

been  at  the  time  admitted  that  trespass  would  in  no  case  lie 
against  a  feoffee  of  the  disseisor.  The  next  notice  we  find  of  this 
question,  is  in  37  H,  VI.  35.  And  it  is  there  said  bj  Fortescue 
and  Danb^,  '*  if  I  am  disseised,  and  the  disseisor  make  a  feoffment 
to  one  who  cuts  down  trees,  or  takes  the  herbage,  and  I  afterward 
reenter,  I  may  punish  him  by  a  writ  of  trespass ;  and  so  to  twenty 
alienees"  But  Littleton  and  Spilman  said  they  had  always  held 
the  contrary  ;  and  that  trespass  lay  against  the  disseisor  only,  and 
not  against  his  feoffee.  But  the  disseisee  should  recover  against 
the  disseisor  ybr  the  whole  time*  And  to  this  Pole  assented.  But 
Fortescue  and  Danhy  held  clearly  that  the  disseisee,  after  re-entry 
might  have  trespass,  even  against  the  twentieth  alienee.  For  by 
the  re-entry  all  the  estates  are  defeated,  as  well  the  last  as  the  firrt^ 
and  they  shall  be  punished  for  the  trespass,  each  one  for  his  own 
time. 

We  find  the  same  question  discussed  again  in  13  H,  VII.  15,  16, 
when  Kehle  and  Wood  maintained  the  affirmative,  and  Constable^ 
Kingsmil,  Frowieke,  and  others,  says  the  book,  held  the  contrary  ; 
because  by  the  common  law,  he  who  comes  in  by  title  shall  not  be 
punished.  There  are  a  few  other  cases  in  the  year  books,  in  which 
the  point  is  alluded  to  by  the  judges  without  any  opinion  being  exr 
pressed. 

Brooke  in  his  Ahr.  Tresp.  pi.  35,  says  "  Nota  per  optimam  optn^ 
ionem ;  If  a  man  disseise  me,  and  make  a  feoifinent,  and  I  re-en-* 
ter,  I  shall  not  have  trespass  against  the  feoffee ;  for  he  is  in  by 
title,  and  not  a  trespasser  to  me."  And  he  refers  to  the  above  case 
34,  H.  VI.  30.  And  in  Lifords  case,  11  Co,  51,  hrd  Coke  adopts 
the  same  opinion  that  trespass  does  not  lie  in  this  case,  against  the 
feoffee,  donee,  or  lessee,  after  the  re-entry  of  the  disseisee.  And 
the  chief  ground  of  that  opinion  is,  that  the^c^ton  of  law,  that  the 
freehold  hcis  always  continued  in  the  disseisee,  who  has  re-entered, 
shall  not  have  relation  to  make  him  a  trespasser,  who  came  in  by 
title ;  for  in  fictione  juris  semper  existit  oequitas.  The  same  opin- 
ion had  been  held  five  years  before  Liford's  case,  in  Hobart,  98, 
Moore  vs.  Hussey,  and  about  fourteen  years  after,  in  Hetley,  Q(y, 
Symons  vs.  Syntons.    It  is  also  adopted  in  Bac.  Abr,   Tresp.  G.  ^ 
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Blecwse  the  defendant  in  Ejectment  admits  in  every 
case  tha(t  he  committed  the  ouster  of  which  the 
plwtiff  cpn;iplains.    But  ii^  pur    practice  it  is  [419] 
Qt^er:vrise.    The  demanded  in  a  writ  of  Entry 

2^  and  in  1  IVood^s  Conv,  10^,  .wher^  several  other  books  are  re- 
ferred  to,  in  which  tl^e  opposite  opinion  is  held. 

Opposed  to  Lifdrcts  ccise,  is  Holcomh  vs.  Ratplins,  decided  seven- 
teen  years  before,  by  Popkam  and  Fenner  against  Clench ;  and  re- 
ported in  .0*0.  EUz,64J0,  MoorCy  461,  and  i%Den,  111.  And  this  de- 
cision is  adopted  by  JtoUe,  in  his  Abr.  664,  who  nptic^BS  Liforifs 
case,  and  13  //.  VII.  16,  as  being  to  the  contrary.  It  seems  also 
to  be  considered  the  better  opinion  in  Com,  D,  Tresp.  B,  2;  Gilb. 
Ten.  46,  47 ;  and  in  Fin.  Tresp.  T.  pi.  7.  ' 

Upon  a  review  of  the  grounds  on  which  these  opposite  opinions 
]iaTe.been  urged,  it  seems  to  be  manifest)  that  those  who  have  held 
tl^e,  opinion  stated  by  lord  Coke  in  JLiforfs  case,  have  proceeded 
upon  tlie  assumption,  that  when  the  disseisee  regained  the  posses-* 
sion  by  a  re-entry,  instead  of  resorting  to  the  remedy  by  assize,  he 
might  afterwards  recover  damages  in  an  action  of  Trespass,  only 
in  the  skme  cases,  where  he  might  have  recovered  damages  in  the 
assize,  before  the  statute  of  Gloucester.  And  we  have  seen,  ante^ 
p.  346,  that  by  the  common  law,  the  disseisor  only  was  liable  to 
damages  in  an  assize,  though  the  land  might  be  Recovered  against 
his  cMenee. 

T^ose  who  maintain  the  opposit;e  opinion,  appear  to  rest  it  upon 
the  ground,  that  because  the  statute  of  Gloucester  made  the  feoffee 
of  the  disseisor  liable  to  damages  in  the  assize ;  therefore,  if  in-* 
fltead  of.  bringing  his  assize,  the  disseisee  has  regained  the  posses* 
aion  by  an  entry,;  he  ought  to  h^ve  his  action  of  trespass,  to  recover 
damages  against  the  same  person,  of  whom  he  could  have  recovered 
them  by  the  assize,  since  that  statute. 

The  doctrine  in  Lifords  cdse  has  been  adopted  by  the  court  of 
New  York,  in  Case  vs.  De  Goes,  3  Caines,  261.  In  Massachusetts, 
also,  i^  is  referred  to  as  unquestionable  authority,  by  Parkbr,  C.  J. 
in  12  Mass.  R.  46,  Fletcher  vs.  M'Farkme.  The  contrary  opinion 
has  since  been  decidedly  held  by  a  majority  of  the  court,  as  ^iv- 
ered  by  Wilde,  J.  after  a  pretty  ftiU  examination  of  the  question, 
in  2  Pick.  JR.  473,  Emerson  vs,  Thon^son.  But  see  a  very  learned 
opinion  of  Putnam  J.  (who  dissented  from  Parkeb,.  C.  J,  and 

47 
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in  the  per,  the  per  and  cui,  and  even  m  the  post^ 
does  not  charge  the  tenant,  as  the  original  siuthor  of  the 
wrong,  of  which  he  complains.  In  the  two  first  men-* 
tioned  writs,  he  not  otily  admits,  but  expressly  avers  in 
his  count,  that  the  tenant  acquired  the  seisin  by  a  colour" 
able  titk.  It  follows,  therefore,  (unlesis  some  legal  fic- 
tion is  resorted  to  which  may  evade  it,)  that  the  liability 
of  the  tenant  in  these  cases  to  the  action  for  the  mesne 
profits,  involves  the  long  disputed  question  above  refer- 
red to.  And  we  are  not  aware  that  it  has  received  a 
direct  decision  in  our  courts. 

Prom  the  principles  which  have  been  brought  into 
view  in  the  course  of  the  preceding  remarks,  it  is  man- 
ifest that  no  general  rule  can  be  laid  down  in  our  prac- 
tice, like  that  which  is  established  in  the  EAgUsh 
[420]  courts,  where  he  who  has  recovered  in  Eject" 
meht,  may  always  maintain  his  action  for  the 
mesne  profits.  There  may,  however,  be  drawn  fit>m 
those  principles,  several  conclusions,  which  upon  some 
points  may  satisfy,  while  on  others,  they  will  aid  the  en- 
quiries of  the  student 

In  the  first  place,  it  is  admitted  on  all  hands,  that 
where  the  demandant,  who  has  recovered  his  seisin,  had 
no  right  of  entry  when  he  commenced  his  suit,  he  has 
no  claim  to  the  mesne  profits.  9  Mass.  R.  533,  Cox 
vs.  CaUender.  It  seems  mdeed  to  be  considered  that 
where  the  demandant  resorts  to  a  writ  of  Right,  or  to 
a  vmt  in  the  nature  of  a  writ  of  Right,  as  a  writ  of  For- 

WiLDB  J.)  2  Pick.  R.  491 ;  and  PMU^'  Digest  of  PickSHt^s 
R^arts,  p.  259,  note. 

Among  80  many  distinguished  names,  the  opinion  of  a  humble 
and  private  individual  can  give  no  additional  weight  to  either  side 
of  the  question.  But  in  our  view,  the  opinion  of  lord  Coke  is  best 
supported  by  principle  and  authority. 
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medon,  that  he  thereby  admits  the  tenapit's  right  of 
possessioBy  and  cannot  afterwards  recover  the  mesne 
profits.  For  m  these  actions  it  has  been  held  fj^^t  the 
right  is  established  by  the  recovery,  only  from  the  ren- 
dition of  the  judgment.  12  Mass.  JR.  46,  Fletcher  vs. 
McFarlane*  And  where  a  mortgagee,  after  obtaining 
judgment  and  possession,  in  order  to  foreclose  the  mort- 
gage, brought  an  action  of  Trespass  to  recover  the 
mesne  profits  firom  the  commencement  of  the  former 
suit,  it  was  decided  that  the  action  could  not  be  main* 
tained.  1  Pick  87,  Wilder  vs*  Houghton.  It  has  also 
been  held^  that  where  the  jury  had  ascertained  the  va}ue 
of  the  land,  and  of  the  improvements  made  by 
the  tenant,  pursuant  to  the  statute  of  1807,  ch.  [421] 
76,  the  demandant  could  not  recover  the  mesne 
profits,  whether  he  elected  to  pay  for  the  improvements, 
or  to  abandon  the  land  to  the  tenant.  12  Mass.  jR.  314, 
Jones  vs.  Carter:  Ante  ch.  IV.  ^  21,  23.  In  Jfew 
Hampshire^  a  contrary  decision  has  been  made  under  a 
statute  containing  similar ^  but  not  precisely  the  same 
provisions.    2  JV*.  H.  Rep.  115,  WithingUm  vs.  Corey. 

By  the  law  of  Massachusetts,  it  seems  that  the  ten* 
ant,  against  whom  there  has  been  a  recovery  in  a  real 
action,  is  liable  for  the  rents  and  profits  during  the  whole 
time  he  has  held  the  possession^  only  in  one  case.  And 
that  is  when  the  same  party,  whom  he  has  disseised, 
has  recovered  against  him  by  writ  of  Entry  in  the  qui- 
Bus.  But  we  have  seen  in  a  former  chapter,  (jlnte  p. 
76,)  that  where  a  man  has  never  been  actually  seised, 
but  is  entitled  to  enter ,  as  heir,  devisee,  remainder-man, 
or  reversioner,  if  he  enters,  he  thereby  becomes  seised ; 
and  the  opposing  his  entry,  or  resisting  his  takmg  pos- 
session, is  regarded  by  the  law  as  an  ouster.  He  may 
thereupon  maintain  lus  writ  of  Entry  m  the  quiBUS, 
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Upon  his  own  seisin.  AHd  when  he  has  rbcdyet^d  itt 
that  action,  he  will  of  course  be  entided  to  reaver  the 
mesne  f^fits  also  against  the  tenant,  from  the  time  of 

his  entry.  For  any  resistance  to  the  entry  of 
[422]  Ixim  who  has  right,  or  withhddthg  the  possesiioil 

from  him,  for  all  the  purposes  bf  recovering  tlib 
seisin  and  the  mesne  profits^  has  the  same  effect  as  Hi 
actual  disseisin. 

But  where  the  demandant  in  a  writ  of  Entry  h  the 
Quifivs  counts  upon  the  seisin  of  his  ancestor^  and 
where  he  brings  his  writ  of  £ntry  Mr  Ssseisiuy  6t  Sur 
intrusionj  in  any  of  the  degrees^  the  tenant  can,  upon 
no  legal  principle  be  considered  as  a  trespaisery  even  hy 
relation^  before  the  commencement  of  the  demandant'^ 
suit.  It  is  therefore  from  that  time  d&ly,  at  the  farthest; 
that  he  can  claim  to  recbveir  the  ihesne  ^"rofits.  la 
soine  cases  of  defortementy  and  intnisUm^  ^d  peiha{)s 
of  disseisiny  it  would  be  difficult  to  m^htam  the  de- 
inah Jant's  right  to  the  t'ents  and  profits,  even  from  the 
fcdnimencement  of  his  writ  of  Entry,  upon  any  sound 
principles  of  law,  applicable  to  the  action  of  Tres- 
pass. Emerson  vs.  Thompson^  2  Pick.  473.  These  con- 
siderations, the  student  \vfll  perceive,  furnish  strong 
reasdns  for  making  an  entry,  as  e^ly  as  may  be  con-* 
venient,  where  the  party  has  tiever  had  the  actual 
seisin ;  'especially  when  the  valiie  Hi  the  refits  and 
profits  is  a  subject  of  importance. 

Sect.  V.    It  duly  remains  to  add  a  feW  words  upon 

the  subject  of  damegesy  in  the  action  for  the  re- 
[423]  covery  of  the  mesne  profits.    And  it  is  prdper ' 

here  to  remind  the  student,  that  although  this 
actldnis  denominated  sLU  action /or  the  mesTie  profits, 
it  is'an  actiou  of  Tj^espass  pi  et  armis;  atid  the  jury 


are  hot  confined^  itt  givifeg  their  verdict,  to  the  meW 
r^t  or  income  of  the  premises.  They  iHAy  give  such 
txtra  damages^  as  they  may  think  the  peculiar  circum- 
stances of  the  case  require.  In  Goodtitk  vs.  Tombs, 
(3  WUs.  1  IS.)  Mr.  Jiistice  Gmld  mentioned  that  he 
had  knowii  four  times  the  value  of  the  mesne  profits 
given  by  the  jury  in  this  action ;  and  added,  that  •*  if  it 
Was  not  somfetJndes  to  be  so,  complete  justice  could  not 
be  done  to  the  party  injui^ed.'*  This  is  especially  th6 
case,  where  the  omter  of  the  rightfiil  owner  has  been 
attended  with  cwcuftistefices  ^f  aggravation,  or  the  pre- 
miiRes  have  been  psoticularly  injured  by  the  misconduct 
of  the  defendant. ,  But  in  order  to  eAt^le  the  plaintiff 
to  give  evkJetaice  of  stfch  social  damage,  and  to  have  it 
awarded  to  him  by  the  verdict  of  the  jury,  aB  such  facts 
and  circumstances  muiit  be  specially  alleged  in  the  de- 
d&ration.  Jlpp.  JVb.  101 ;  and  see  Mams  on  Eject. 
^7 ;  2  Chit.  PL  436,  note  f. 

We  'have  seen,  (^ntCy  p.  849,  350,)  that  in  the  time 
of  BractdUf  he  who  recovered  in  an  .Assize  of  novel  dis- 
seisin,  was  entitled  to  receive  in  damages,  not  only 
a  compenfsation  for  the  profit 'he  might  have  made  [424] 
fit>m  the  property,  if  he  had  remained  in  posses- 
sion, and  for  the  inconvenience  he  had  suffered  by  being 
deprived  of  the  enjoyment  of  it ;  but  an  indemnity  also 
for  what  had  been  injured  or  destroyed,  during  the  con- 
tinuance of  the  ouster,  even  by  accident  And  this 
Beems  highly  reasonable.  For  it  never  can  be  rendered 
Certain,  that  the  accident  would  have  happened,  if  the 
dttefcrhad  not  been  committed.  Perhaps  the  rule  has 
ttttt  been  laid  down- quite  so  broadly,  in  any  of  the  cases 
of  trespass  for  the  mesne  profits.  But  it  is  held  in  a 
late  case  that  the  disseisor  is  answerable  over  to  the 
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disseisee  for  any  injury  done  to  the  freehold  by  a  8traa- 
ger,  while  he  continues  to  hold  the  possession  against 
the  disseisee.  15  Mass.  R.  137,  Cutts  vs.  Spring.  And 
it  is  chiefly  upon  this  ground,  that  a  disseisor  is  pennit- 
ted  to  maintain  an  action  of  Trespass  against  such  a 
stranger,  for  an  injury  done  to  (hat  possession,  which  he 
holds  himself  by  wrong. 

On  the  other  hand,  this  is  considered  a  Ubend  and 
equitable  action^  in  which  the  defendant  is  entitled  to 
every  kind  of  equitable  allowance,  especially  where  he 
came  into  the  possession  under  a  supposed  legal  tide. 
2  Jofms.  Cos.  441,  442,  Murray  vs.  G<moemewr.  He 
will  therefore  be  allowed  to  set  o£f  against  the  rents,  the 

taxes  he  may  have  paid,  and  the  expences  in- 
[425]  curred  in  making  necessary  and  judicious  repairs. 

[But  where  the  tenant  made  improvements  on 
the  land,  (ifler  an  action  had  been  commenced  against 
him  to  recover  it,  and  in  which  judgment  was  afterwards 
given  against  him ;  it  was  held  (in  a  subsequent  action  of 
trespass  for  the  mesne  profits^)  that  he  was  not  entitled 
to  any  deduction  for  those  improvements.  2  Pick.  JR. 
605,  Russell  vs.  Blake.]  Whether  he  shall  be  allowed, 
for  substantial  and  permanent  improvements,  not  strictly 
of  the  nature  of  repairs,  made  brfore  he  had  any  inti- 
mation of  the  defect  ot  his  tide ;  as  for  erecting  build- 
ings, fences,  and  the  like,  where  there  were  none  before, 
has  not  perhaps  been  decided.  It  was  the  opinion  of 
JBracton,  {JntCj  p.  350;  Brae.  lib.  4,  ch.  19,  ^  8,)  that 
the  value  of  such  improvements  was  to  be  allowed  by 
the  ancient  law,  by  way  of  reducing  the  damages,  to  be 
recovered  in  the  action  of  Assize.  And  it  seems  highly 
reasonable  to  adopt  the  same  principle  in  our  law,  where 
the  party  cannot  avail  himself  of  the  provisions  of  the 


S£CT.  T.]  MESJN^E   PROFITS.  375 

statute  of  1807,  cL  75,  because  the  adverse  seisin  has 
not  been  continued  six  years.  For  in  this  way  only 
can  the  fair  and  honest  purchaser  obtain,  in  many  in- 
stances, that  equitable  allowance,  to  which  he  is  as  well, 
and  often  much  better  entitled,  than  most  of  those  per- 
sons, for  whose  benefit  that  statute  was  mtended. 


APPENDIX 


or 


PRECEDENTS  IN  REAL  ACTIONS. 


No.  1. 

Entry  iirthe  iiuiBus  upon  the  seisin  of  the  Demandant  who 

daitns  a  fee  simple. 

Summon  A.  to  answer  unto  B.  in  a  plea  of  Land,  whereb  the 
said  B.  demands  against  the  said  A.  one  hundred  acres  of  land, 
with  the  appurtenances,  (or  one  messuage  with  appurtenances^)  in 
C.  aforesaid,  bounded,  he.  whereof  the  said  A.  unjustly  dnd 
without  judgment  disseised  him  the  said  B.  within  thirty  years 
now  last  past.  Whereupon  the  said  B.  says  that  he  was  peised 
of  the  demanded  premises,  with  the  appurtenances,  in  his  de- 
mesne as  of  fee  and  rightj  within  thirty  years  now  last  past,  by 
taking  the  profits  thereof,  to  the  ralue  of  ten  dollars  by  the  year ; 
and  the  said  A.  disseised  him  thereof,  and  still  unjustly  withholds 
the  same.    To  the  damage,  &c. 


No.  2. 

Entry  in  the  ^uibus  upon  the  seisin  of  the  Demandant  who 

claims  an  estate  for  life. 

Summon  A.  ii  answer  onto  B.  in  a  plea  of  Land,  wherein  he 
demands  against  the  said  A.  forty  acres  of  meadow,  with  the  ap^ 
purtenances,  in  C.  aforesaid,  bounded^  he.  whereof  the  said  A. 
unjustly  and  without  judgment  disseised  him,  the  said  B.  withm 
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tbiriy  years  now  last  past.  Whereupon  the  said  B.  says  tbat 
he  was  seised  of  the  demanded  premises,  with  the  appurteaaj»» 
ces,  in  Ins  demesne  as  of  freehold,*  within  thirty  years  now  last 
past,  by  taking  the  profits  thereof,  to  the  value  of  ten  dollars  by 
the  year ;  and  the  said  A.  disseised  him  thereof,  and  still  unjustly 
withholds  the  same. 


No.  3. 

Entry  in  ike  ^uibus  upon  the  seisin  of  Husband  and  Wtfe^  uho 

demand  the  fee  simple. 

Summon  A.  to  answer  unto  B.  and  M.  his  wife,  in  right  of  the 
said  M.,  in  a  plea  of  Land,  wherein  they  demand  against  the 
said  A.  one  hundred  acres  of  land,  with  the  appurtenances,  in  C. 
aforesaid,  bounded,  &lc.  whereof  the  said  A.  unjustly  and  without 
judgment  disseised  them,  the  said  B.  and  M.,  within  thirty  years 
now  last  past.  Whereupon  the  said  B.  and  M.  say  that  they 
were  seised  of  the  demanded  premises,  with  the  appurtenances, 
in  their  demesne  as  of  fee,  in  right  of  the  said  M.f  within  thirty 
years  now  last  past,  by  taking  the  profits  tliereof  to  the  value  of 
ten  dollars  by  the  year ;  and  the  said  A.  tliereof  disseised  them» 
and  still  unjustly  withholds  the  same. 


No.  4.        • 

Entry  in  the  q,uibus  hy  Husband  and  Wife,  who  demand  the 
Freehold  upon  the  seisin  of  the  Wife,  uihUe  sole. 

Summon  A.  and  R.  to  answer  unto  B.  and  M.  his  wife,  in 
right  of  the  said  M.,  in  a  plea  of  Land,  wherein  they  demand 
against  the  said  A.  and  R.  one  hundred  acres  of  land,  with  the 

*  This'tk^the  proper  form,  where  the  demandant  claims  an  estate 
lor  life  ;  as  tenant  by  the  curtesy,  in  dower,  or  as  lessee  for  life. 

f  It  must  be  stated  that  they  were  both  seised  in  rig\|it  of  the  wife. 
1  ^aund,  253,  n.  4 ;  Doug,,  339. 
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appurtenances,  in  C.  aforesaid,  bounded,  &cc.  whereof  the  said 
A.  and  R.  unjustly  and  without  judgment  disseised  the  said 
M.  while  she  was  sole  and  unmarried,  within  thirty  years  now 
last  past*  Whsbsupon  the  said  B.  and  M.  say  that  she  the  said 
Bf  •  was  seised  of  the  demanded  premises  with  the  appurtenan- 
ces, in  her  demesne  as  of  freehold^*  while  she  was  sole  and  un- 
married, within  thirty  years  now  last  past,  by  taking  the  profits 
thereof  to  the  value  of  ten  dollars  by  the  year ;  and  the  said  A. 
and  R.  thereof  disseised  her  :  after  which  she  intermarried  with 
the  said  B.  her  husband.  And  the  said  A.  and  R.  still  unjustly 
ivjithhold  the  same. 


No.  5. 

Entry  in  the  quiBUS,  by  the  Heir  upon  the  seisin  of  his  Father^ 

SiTKHVN  A.  to  answer  unto  B.  in  a  plea  of  Land,  wherein  he 
demands  agamst  the  said  A.  one  messuage,  be.  with  the  appur- 
tenances, in  C.  aforesaid,  which  he  claims  to  be  his  right  and  in- 
heritance^f  and  whereof  the  said  A.  unjustly  and  without  judg- 
ment disseised  one  J.  S.  father  of  the  said  B.,  whose  heir  he  is, 
within  thirty  years  now  last  past.  Whereupon  he  says  that  the 
said  J.  S.  father  of  him  the  said  B.,  whose  heir  he  is,  was  seised 
of  the  messuage  aforesaid,  with  the  appurtenances,  in  his  de- 
mesne (u  of  fee  and  rights  within  thirty  years  now  last  past,  by 
taking  the  profits  thereof,  to  the  value  of  ten  dollars  by  the  year ; 
and  the  said  A.  thereof  disseised  him.  And  from  the  said  J.  S. 
the  right  descended  to  the  said  B.  who  now  demands  the  same, 
as  son  and  heir  of  the  said  J.  S.  ;|  and  the  said  A.  still  unjustly 
tidthholds  the  same. 


•  This  is  the  proper  form,  where  tenants  in  Dower,  as  well  as 
other  tenants  for  life,  have  been  disseised. 

i  These  words  should  always  be  inserted,  when  the  demandant 
claims  as  heir.     Ant^  p.  134. 

t  The  demandant  must  always  show  how  he  is  heir,  when  he 
counts  upon  tlie  seisin  of  his  ancestor.    Ante,  p.  138. 
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No.  6. 

ft 

Entry  in  the  quiBUB  by  two  Children^  (one  being  a  Feme  Cinn 
ertj)  €Bnd  two  Grandchildrenj*  upon  the  seiein  of  their  An» 
-   tesior* 

Summon  A.  to  answer  unto  B.  and  M.  his  wife,  in  rigjit  of  the 
said  M.,  and  to  D.  £.  and  F*  in  a  plea  of  Land,  wherein  thcjr  de- 
rnand  against  the  said  A.  fiAjr  acres  of  salt  marsh,  with  the  op- 
purtenances,  in  C*  aforesaid,  bounded,  &c.  which  they  dgifa  to 
be  their  right  and  inheritance^  and  whereof  the  said  A.  unjustljT 
and  without  judgment  disseised  one  J.  S.  father  of  the  said  M. 
and  D.  and  grandfather  of  the  said  E.  and  F,  whose  heirs  they 
are,  within  thirty  years  now  last  past.  Whereupon  they  say, 
that  the  said  J.  S.,  father  of  them  the  said  M.  and  D.,  and  g^and^ 
father  of  the  said  E.  and  F.,  whose  heirs  they  are,  was  seised  of 
the  said  fifty  acres  of  salt  marsh,  (or  of  the  demanded  presmMHf) 
with  the  appurtenances,  m  his  demesne  £»  of  fee  aai  rights  withr 
in  thirty  years  now  last  past,  by  taking  the  profits  thereof  to  the 
value  of  twenty  dollars  by  the  year ;  and  the  said  A«  thereof 
disseised  him.  And  fi:om  the  said  J,  S»  the  right  descended  to 
the  s^d  B.  and  M.  m  right  of  the  said  M.  and  to  the  said  D., 
the  children  of  the  said  J.  S.,  and  to  the  said  E.  and  F*,  tha 
grandchildren  of  the  said  J.  S,,  and  children  of  one  T.  S*  sod 
of  the  said  J.  S.f  who  now  demand  the  same  as  heirs  of  the 
said  J.  S.  \  that  is  to  say,  one  third  part  thereof^  to  the  said  B« 
and  M.  in  ri^t  of  the  said  M*,  and  one  third  part  thereof  to  the 
said  D.  one  half  of  one  third  part  thereof  to  the  said  E.  and  one 
half  of  one  third  part  thereof  to  the  said  F. :  and  the  said  A. 
still  unjustly  withholds  the  same, 

<i'''iii  III  ..  ipi...  .      .      .i» 

*  By  Mass.  Stat.  1785^  ch.  62,  ^  3,  heirs  may  sue  for  their  inher- 
itance separately  or  together.     Ante,  p.  93. 

t  When  the  demandant  claims  as  heir,  he  must  always  show  how 
he  Is  heir.     Ante,  p.  138. 

X  It  is  not  necessary  to  state  the  respective  sharest  though  it  ia 
generally  done. 
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No.  7. 


Entry  in  the  ^uibus  by  the  Mother,  Brother,  and  Nephews  qf 
the  Disseisee :  the  Jfephews  being  Infants,  and  suing  by  their 
Prochein  ami. 

Summon  A.  to  answer  unto  B.  widow,  D.  yeoman,  and  E.  and 
F.  mbors,  under  the  age  of  twenty-one  years,  who  sue  in  this 
behalf  by  the  said  D.  their  uncle  and  next  friend,  in  a  plea  of 
Land,  wherein  they  demand  against  the  said  A.  one  hundred 
acres  of  land,  with  the  appurtenances,  in  C.  aforesaid,  bounded^ 
be.  which  they  claim  to  be  their  right  and  inheritance,  and 
whereof  the  said  A.  unjustly  and  without  judgment  disseised  one 
J.  S.  the  son  of  the  said  B.,  the  brother  of  the  said  D.,  and  the 
uncle  of  die  said  E.  and  F.  whose  heirs^  they  are,  within  thirty 
years  now  last  past.  Whersupon  they  say,  that  the  said  J.  S^ 
Hoa  of  the  said  B.,  brother  of  the  said  D.,  and  uncle  of  the  said 
E.  and  F.,  whose  heirs  they  are,  was  seised  of  the  demanded 
premises,  with  the  appurtenances,  in  his  demesne  as  of  fee  and 
right,  within  thirty  years  now  last  past,  by  taking  the  profits 
thereof  to  the  value  of  ten  dollars  by  the  year ;  and  the  said  A., 
thereof  disseised  him.  And  from  the  said  J.  S.  the  right  de- 
scended to  them,  the  said  B.  the  mother  of  the  said  J.  S.,  to 
the  said  D.,  the  brother  of  the  said  J.  S.,  and  to  the  said  E.  and 
F.,  the  sons  of  one  T.  S.,  brother  of  the  said  J.  S.,  who  now 
demand  the  same  as  heirs  of  the  said  J.  S. ;  and  the  said  A.  still 
unjusdy  withholds  the  same. 


•  See  Mass.  I^at  of  Descents,  1805,  ch.  9D.  The  heirs  may 
sue  for  their  inheritance  separately  or  together.  Mass,  Stat.  1785, 
eh.  62,  ^  8.  There  is  always  some  hazard  in  joining  seYeral  de» 
roandants  in  a  real  action,  because  the  death  of  one  may  abate  the 
writ,  if  pleaded,  or  if  suggested  upon  the  record  by  one  of  the  d^ 
mandants.  1 L  Mass.  R.  56,  Cutts  4*  al.  vs.  Haskins.  So  also  if 
one  demandant,  being  a  feme  sole,  marries  pending  the  suit,  it  may 
be  pleaded  in  abatement.  10  Mass.  R.  179,  Oxnard  vs.  Prop,  of 
KennebecJc  Purchase.  [But  the  law  on  this  subject  has  been  alter- 
ed, since  the  former  edition  of  this  work  was  published,  by  stat, 
18*6,  ch.  70,  and  stat.  1828,  ch.  140.    See  ante,  Ch.  IV.  §  18.] 
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No.  8. 


Entry  in  the  quiBus  by  the  Heir  on  the  seisin  of  her  Mother^ 

Tenant  pur  auter  vie. 

Summon  A.  to  answer  unto  B.  in  a  plea  of  Land,  wherein  she 
demands  against  the  said  A.  twenty  acres  of  land,  with  the  ap- 
purtenances, in  C.  aforesaid,  bounded,  &c.  which  she  claims  to 
be  her  right  and  inheritance,  and  whereof  the  said  A.  unjustly 
and  without  judgment  disseised  one  M.  S.  mother  of  the  said  B. 
whose  heir  she  is,  within  thirty  years  now  last  past.  Where- 
upon she  sajTS  that  the  said  M.  S.,  mother  of  her  the  said  B., 
whose  heir  she  is,  was  seised  of  the  demanded  premises,  with 
die  appurtenances,  in  her  demesne  as  of  freehold j  (for  the  term 
of  the  life  of  one  W.  T.*  who  is  yet  living,)  within  thirty  years 
BOW  last  past,  by  taking  the  profits  thereof  to  the  value  of  ten 
dollars  by  the  year ;  and  the  said  A.  thereof  disseised  her ;  and 
from  the  said  M.  S.  the  right  descended  to  the  said  B.  who  now 
demands  the  same,  as  daughter  and  heir  of  the  said  M.  S.  And 
the  said  A.  still  unjustly  withholds  the  same. 


No.  9. 

Entry  in  the  ^uibus  hy  a  Minister y  upon  the  seisin  of  his  Pre- 
decessor. 

Summon  A.  to  answer  unto  B.,  minister  of  the  town  (precinct 
or  parish)  of  H.,  in  a  plea  of  Land,  wherein  he  demands  against 
the  said  A.  one  messuage  with  the  appurtenances,  in  H.  afore- 
said, bounded,  &c.  which  he  claims  to  be  the  right  of  the  said 
tovmy  (precinct  or  parish^)  of  H.,  and  whereof  the  said  A.  un- 
justly and  without  judgment  disseised  one  J.  S.,  late  minister  of 
the  said  town  (precinct  or  parish)  of  H.,  whose  successor  the 
said  B.  is,  within  thirty  years  now  last  past.     Whereupon  he 


*  Bj  Mass,  Stat,  1805,  ch.  90,  ^  I,  estates  pur  auter  vie  are 
•states  of  inheritance. 
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says  that  the  said  J.  S.,  late  minister  of  the  said  town  (precinct 
or  parish)  of  H.,  whose  successor  he  is,  was  seised  of  the  said 
messuage,  with  the  appurtenances,  in  his  demesne  as  of  fee,  in 
right  of  the  tovm  (precinct  or  parish)  aforesaidy  within  thirty 
years  now  last  past,  by  taking  the  profits  thereof  to  the  value  of  ^ 
twenty  dollars  by  the  year ;  and  the  said  A.  thereof  disseised  him« 
And  from  the  said  J.  S.  the  right  came  to  him  the  said  B.  who 
now  demands  the  same,  as  successor  of  the  said  J.  S.,  in  right 
of  the  town  (precinct  or  parish)  aforesaid.  And  the  said  A. 
still  unjusdy  withholds  the  same.^ 

No.  10. 

Entry  sw  disseisin  in  the  per,  upon  the  Demandanfs  own  seisin 

in  Fee. 

Summon  A.  to  answer  unto  B.  in  a  plea  of  Land,  wherein  the 
said  B.  demands  against  the  said  A.  sixty  acres  of  wood  land, 
with  the  appurtenances,  in  C.  aforesaid,  bounded,  &c.  and  into 
which  the  said  A.  hath  no  entry,  but  by  one  J.  N.  who  demised 
the  same  to  him,  and  thereof  unjustly  and  without  judgment  dis- 
seised him  the  said  B.  within  thirty  years  now  last  past.  Where- 
trpoN  he  says  that  he  the  said  B.  was  seised  of  the  demanded 
premises,  with  the  appurtenances,  in  his  demesne  as  of  fee  and 
right,  within  thirty  years  now  last  past,  by  taking  the  profits  there- 
of, to  the  value  of  twenty  dollars  by  the  year ;  and  the  said  J.  N. 
unjustly  thereof  disseised  him,  and  demised  the  same  to  the  said 
A.  who  still  unjustly  withholds  the  same. 

No.  11. 

Entry  sur  disseisin  in  the  per,  by  Tenant  for  IJfe,  upon  his  oton 

Summon  A.  to  answer  unto  B.  in  a  plea  of  Land,  wherein  he 
demands  against  the  said  A.  twenty  acres  of  land,  with  the  ap- 

*  See  2  Mass.  R,  500,  Weston  vs.  HwU ;  5  Mass.  R.  66S,  DiU 
Ungkam  vs.  Snow;  7  Mass.  R.  445,  Parish  of  Brunswick  vs«  Jhin^ 
ning ;  10  Mass.  R.  93,  Brown  vs.  Porter. 
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portenances,  in  C.  aforesaid,  bounded,  &c.  and  into  which  the 
said  A.  hath  no  entiy,  but  by  one  J.  N.  who  demised  the  same 
to  him,  and  thereof  unjustly  and  without  judgment  disseised  the 
said  B.  within  thirty  years  now  last  past.  Whereupon  he  says 
that  he,  the  said  B.  was  seised  of  the  demanded  premises,  with 
the  appurtenances,  in  his  demesne  as  of  freehold^  within  thirty 
years  now  last  past,  by  taking  the  profits  thereof,  to  the  value  of 
ten  dollars  by  the  year ;  and  the  said  J.  N.  unjustly  thereof  dis- 
seised him,  and  demised  the  same  to  the  said  A.,  who  still  un- 
justly withholds  the  same. 


No.  12. 

Entry  mr  disseisin  in  the  per  by  a  Corporation* 

Summon  A.  to  answer  to  the  President  and  Fellows  of  Har- 
vard College,  in  a  plea  of  Land  wherein  the  said  President  and 
Fellows  demand  against  tlie  said  A.  forty  acres  of  land,  with  the 
appurtenances,  in  C.  aforesaid,  bounded,  &lc,  and  into  which  the 
said  A.  hath  no  entry,  but  by  one  J.  N.  who  demised  the  same  to 
him,  and  thereof  unjustly  and  without  judgment  disseised  the  said 
President  and  Fellows,  withm  thirty  years  now  last  past.  Where- 
upon the  said  President  and  FeUows  say,  that  they  .  were  seized 
of  the  demanded  premises,  with  the  appurtenances,  in  their  de- 
mesne as  of  fee  and  rights  within  thirty  years  now  last  past,  by 
taking  the  profits  thereof,  to  the  value  of  ten  dollars  by  the  year  ; 
and  the  said  J.  N.  unjustly  thereof  disseised  them,  and  demised 
the  same  to  the  said  A.,  who  still  unjustly  withholds  the  same. 


^    No.  13. 

Entry  sur  disseisin  in  the  per,  upon  the  seisin  of  the  Brother^  to 
whom  the  Demandant  is  Heir^  and  claims  a  Moiety. 

Summon  A.  to  answer  unto  B.  in  a  plea  of  Land,  wherein  he 
demaadfr  agaisst  the  said  A.  one  undivided  moiety  of  sixty  acrei» 
of  land,  with  the  appurtenances,  in  C.  aforesaid,  bounded,  fcc. 
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turhich  he  claims  to  be  his  right  and  inheritance,  and  into  which 
the  said  A.  hath  no  entry,  but  by  one  J.  N.  who  demised  the  same 
to  him,  and  thereof  unjustly  and  without  judgment  disseised  one 
J.  jS.,  brother  of  the  said  B.j  whose  heir  he  is,  within  thirty  years 
now  last  past.  Whereupon  the  said  B.  says,  that  the  said  J.  S. 
brother  of  him  the  said  B.  whose  heir  he  is,  was  seised  of  the 
demanded  premises,  with  the  appurtenances,  in  his  demesne  as  of 
fee  and  right,  within  thirty  years  now  last  past,  by  taking  the 
profits  thereof  to  the  value  of  ten  dollars  by  the  year ;  and  the 
said  J.  N.  unjustly  thereof  disseised  him,  and  demised  the  same 
to  the  said  A ;  and  from  ihe  said  J,  S.  (who  died  without  issue,) 
the  right  descended  to  him  the  said  B.  as  brother  and  heir  of  the 
said  J.  S, ;  and  the  said  A.  still  unjusdy  withholds  the  same. 


No.   14. 

Entry  sur  disseisin  in  the  per,  upon  the  seisin  of  the  Demand' 
anfs  Father,  who  was  Tenant  pur  auter  vie. 

Summon  A.  to  answer  unto  B.  in  a  plea  of  Land,  wherem  he 
demondsTagainst  the  said  A*  twenty  acres  of  land,  with  the  appur^ 
tenances,  m  C.  aforesaid,  which  he  claims  to  be  his  right  and 
inheritance,  and  into  which  the  said  A.  hath  no  entry,  but  by  one 
J.  N.  who  demised  the  same  to  him  the  said  A.,  and  thereof  un- 
jusdy and  without  judgment  disseised  one  J.  S.,  father  of  the 
said  B.,  whose  heir  he  is,  within  thirty  years  now  last  past. 
Whereupon  he  says,  that  the  said  J.  S.,  father  of  him  the  said 
B.,  whose  heir  he  is,  was  seised  of  the  demanded  premises  with 
the  appurtenances,  in  his  demesne  as  of  freehold,  (for  the  term 
of  the  life  of  one  W.  T.^  who  is  yet  living,)  within  thirty  years 
now  last  past|  by  taking  the  profits  thereof  to  the  value  of  tea 
dollars  by  the  year ;  and  the  said  J*  N.  unjustly  thereof  disseised 
the  said  J.  S.,  and  demised  the  same  to  the  said  A.  And  firom 
the  said  J.  S.,  the  right  descended  to  the  said  B.,  who  now  d^ 


*^By  Mass,  Stat.  1895,  ch.  90,  §  1 ,  estates  pur  mUer  vie  are  estotes 
of  inheritance. 
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mands  the  same,  as  son  and  heir  of  the  said  J.  S. ;  and  the  safal 
A*  stiD  unjustly  withholds  the  same. 


No.  15. 

Entry  sur  disseisin  in  the  per,  by  a  Rector  upon  his  awn  seisin^ 

in  Right  of  his  Church. 

Summon  A,  to  answer  unto  B.,  Rector  of  Saint  Peter's  church 
in  R.y  in  a  plea  of  Land,  wh^ein  he  demands  against  the  said 
A*  one  messuage  with  the  appurtenances,  in  R.  afdresaid,  bound- 
ed, &c,  which  he  claims  to  be  the  right  of  th^  said  churchy  and 
into  which  the  said  A,  hath  no  entry,  but  hy  one  J.  N.  who  de^ 
mised  the  same  to  him,  and  thereof  unjustly  and  without  judge- 
ment disseised  him  the  said  B.,  within  thir^  years  now  last  past. 
Whereupon  he  says,  that  he,  the  said  B.,  was  seised  of  the  de-t 
manded  premises,  with  tlie  appurtenances,  in  his  demesne  as  qf 
fee,  in  right  of  the  ehurch*  qforesaid^  within  thirty  years  now 
last  past,  by  taking  the  profits  thereof  to  the  value  of  fifty  dollar^ 
by  the  year ;  and  the  said  J.  N.  unjustly  thereof  disseised  him, 
and  demised  the  same  to  the  said  A.,  who  still  unjusdy  withholds 
the  same. 


No.  16. 

Entry  sur  disseisin  in  the  per  and  cm,  on  the  Demandamt^s  owm 

seisin  for  lAfe. 

Summon  A.  to  answer  unto  B.  in  a  plea  of  Land,  wherein  the 
said  B.  demands  against  the  said  A.  one  hundred  acres  of  land, 
with  the  appurtenances,  in  C.  aforesaid,  bounded,  &c.  and  into 
which  the  said  A.  hath  no  entry,  but  hy  one  F.,  to  tohom  J.  N. 
demised  the  same,  who  thereof  unjusdy  and  without  judgment 
disseised  the  said  B.  within  thirty  years  now  last  past.    Whejub* 

*  The  seisin  of  a  Rector  must  be  stated  to  be  in  fee^  in  right  i^ 
Ms  church,   3  Mass.  R.  502,  Weston  vs.  Runt, 
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UPON  he  sayd,  thai  he  the  said  B.  was  seised  of  the  demanded 
premises^  with  the  appurtenances,  in  his  demesne  as  of  freehold^ 
within  thirty  years  now  last  past,  by  taking  the  profits  thereof  to 
the  value  of  ten  dollars  by  the  year ;  and  the  said  J.  N.  unjustly 
thereof  disseised  him,  and  demised  the  same  to  the  said  F.,  hy 
whom  the  said  A*  entered,  and  still  unjustly  withholds  the  same^ 


No.  17. 

Cliffy  nir  diueisin  in  the  P£]t  and  cui,  upon  the  seisin  qf  the 
San  of  the  Demandant^  whose  Heir  he  is* 

Summon  A.  to  answer  unto  B.  in  a  plea  of  Land,  therein  h6 
demands  against  the  said  A.  fifty  acres  of  land,  with  the  appur- 
tenances, in  C.  aforesaid,  bounded,  &lc.  \^hicb  he  claims  to  be 
his  right  of  ifiheritdnte,  and  into  which  the  said  A.  hath  no  entry 
but  by  one  F.  to  whom  J.  N.  demised  the  same,  who  thereof  un- 
jusdy  and  without  judgment  disseised  J.  S.  son  of  the  said  B. 
whose  heir  he  is,  within  thirty  years  now  last  past*  Where-* 
UPON  he  says,  that  the  said  J.  S.,  son  of  him  the  said  B.,  whose 
heir  he  m,  was  Seised  Of  the  demanded  pi'emises,  with  the  ap^ 
purtenances,  in  his  demesne  as  of  fee  and  right,  within  thirty 
years  now  last  past,  by  taking  the  profits  thereof,  to  the  value  of 
ten  dollars  by  the  year ;  and  the  said  J.  N.  thereof  unjustly  dis^ 
seised  him,  and  demised  the  same  to  the  said  F.,  by  whom  the 
said  A.  entered.  And  firom  the  said  J.  S.,  who  died  without 
issue,  ike  right  descended  to^he  said  B.,  who  now  demands  the 
same,  as  father  and  heir  of  the  said  J.  S«  And  the  said  A.  still 
unjusdy  withholds  the  saihe. 


No.  18. 

Entry  sUr  disseisin  in  the  per  and  ctri,  by  Busband,  Tenant  by 
the  Curtesy,  upon  the  seisin  of  himself  and  Wife. 

Summon  A.  to  answer  unto  B.  in  a  plea  of  Land,  wherein  he 
demands  against  the  said  A.  two  hundred  acres  of  land,  with  the 
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tppurtenances,  in  C.  aforesaid^  bouaded,  &o.  v^faich  he  chums  ta 
be  his  right,  and  into  which  the  said  A.  hath  no  entry  but  Ay  one 
F.  to  whom  J.  N«  demised  the  same,  who  thereof  unjustly  and 
without  judgment  disseised  the  said  B.  and  the  said  M.  deceased, 
late  wife  of  the  said  B.,  within  thirty  years  now  last  past. 
Whereupon  he  says,  that  he  the  said  B.  and  the  said  M.,  his 
wife,  were  seised  of  the  demanded  premises  with  the  appurte- 
nances in  their  demesne  as  of  fee  in  the  right  of  the  $aid  ML 
within  thirty  years  now  last  past,  by  taking  the  profits  thereof  to 
the  value  of  fifty  dollars  by  the  year ;  and  the  said  J.  N.  unjust- 
ly thereof  disseised  them,  and  demised  the  same  to  the  said  F«, 
by  whom  the  said  A.  entered.  And  fi*om  the  said  M.,  the  late 
wife  of  the  said  B.,  (by  whom  he  had  issue  in  her  lifetime^  to  wit. 
D.  and  E.,  children  of  them  the  said  B.  and  M.,)  the  right  came 
to  the  said  B.,  who  now  demands  the  same  as  tenant  by  the  cur^ 
tesy  ;  and  the  said  A.  still  unjustly  withholds  the  same* 


No.  19. 

Entry  sur  disseisin  in  the  per  and  cui,  by  a  Minister  upon  his 

own  seisin. 

Summon  A.  to  answer  unto  B.,  minister  of  the  First  Paridi  ia 
the  town  of  H.,  in  a  plea  of  Land,  wherein  he  demands  against 
the  said  A.  one  hundred  acres  of  land,  with  the  appurtenances, 
m  H.  aforesaid,  bounded,  &;c.  which  he  claims  to  be  the  right  of 
the  said  Parish^  and  into  which  the  said  A.  hath  no  entry,  but  &y 
one  R.  to  whom  J.  N.  demised  the  same,  who  thereof  unjustly 
and  without  judgment  disseised  the  said  B.  within  thirty  years 
now  last  past.  Whereupon  he  says,  tliat  he  the  said  B.  was 
seised  of  the  demanded  premises,  with  the  appurtenances,  in  his 
demesne  as  of  fee,  in  right  of  the  Parish*  aforesaid,  within 
thirty  years  now  last  past,  by  taking  the  profits  thereof  to  the 


*  The  seisin  of  a  minister  must  be  stated  to  be  in  fee^  in  right  of- 
Us  Parish,  Town,  Precinct,  or  Church.  2  Mass.  JR.  569|  Weston 
rw^Hunt. 
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mine  of  twenty  dollars  by  die  year ;  and  the  said  J.  N*  thereof 
Uajusdy  disseised  him,  and  demised  the  same  to  the  said  R.,  if 
whom  the  said  A.  entered  and  still  unjustly  withholds  the  same. 


No.  20. 

Entry  sur  disseisin  in  the  post,  upon  the  seisin  of  the  Demand-^ 

ant  in  Fee. 

Summon  A.  to  answer  unto  B.  m  a  plea  of  Land,  wherein  he 
demands  against  the  said  A.  one  messuage,  with  the  appurtenan- 
ces, in  C.  aforesaid,  bounded,  &lc.  and  into  which  the  said  A. 
hath  no  entry  but  (ifier  the  disseisin  which  one  J.  N.  thereof  un- 
justly and  without  judgment  did  to  the  said  B.,  within  thirty  years 
now  last  past.  Whereupon  he  says,  that  he  the  said  B.  was 
seised  of  the  demanded  premises,  with  tlie  appurtenances,  in  his 
demesne  as  of  fee  and  rights  within  thirty  years  now  last  past,  by 
taking  the  profits  thereof  to  the  value  of  ten  dollars  by  the  year ; 
and  the  said  J.  N.  thereof  disseised  him.  And  afterwards  the 
said  A.  thereinto  entered,  and  deforced  the  said  B.  thereof,  and 
still  unjustly  .withholds  the  same. 


No.  21. 

Entry  sur  disseisin  in  the  post,  by  Husband  and  Wife^  upon  the 

seisin  of  the  Wife^s  Mother. 

Summon  A.  to  answer  unto  B.  and  M.  his  wife,  in  a  plea  of 
Land,  wherein  they  demand  against  tlie  said  A.  one  hundred 
acres  of  land,  with  the  appurtenances,  in  C.  aforesaid,  bound- 
ed, &c.  which  they  claim  to  be  the  right  and  inheritance  of  the 
said  M.,  and  into  which  the  said  A.  hath  no  entry  but  after  the 
disseisin  which  one  J.  N.  thereof  unjustly  and  without  judgment 
did  to  M.  S.,  mother  of  the  said  M.,  whose  heir  she  is,  within 
tfabrty  years  now  last  past.  Whereupon  they  say,  that  the  said 
M.  S.,  mother  of  the  said  M.,  whose  heir  she  is,  was  seised  of 
the  demanded  premises,  with  the  appurtenances,  in  her  demesne 
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09  of  fu  a%i  rightf  within  thirtjr  ^ears  now  last  past,  bjr  takiit|; 
the  profits  thereof  to  the  value  of  twenty  dollars  by  the  yeBxy 
and  the  said  J.  N.  thereof  disseised  her.  And  firom  the  said 
M.  S.  the  right  descended  to  the  said  B.  and  M.,  who  now  de- 
mand  the  same  in  right  of  the  said  M.^  as  daughter  and  heir  of 
the  said  M.  S*  And  afterwards  the  said  A.  thereinto  entered  ^ 
and  deforced  the  said  B.  and  M.  thereof,  and  still  unjustly  with 
holds  the  same. 


No.  22. 

Entry  sur  disseisin  in  the  post,  by  two    Children  and  ttao 
CrranddiUdrenf  upon  the  seisin  of  their  Ancestor. 

Summon  A.  to  answer  unto  B.,  C,  D.  and  E.  in  a  plea  of 
Land,  wherein  they  demand  against  the  said  A.  one  hundred 
acres  of  land,  with  the  appurtenances,  in  C.  aforesaid,  bounded,. 
&c.  which  they  claim  to  be  their  right  and  inheritance,  and  into 
ifdiich  the  said  A.  hath  no  entry,  but  after  the  disseisin  which  one 
J.  N.  thereof  unjustly  and  without  judgment  did  to  J.  S.,  father 
of  the  said  B.  and  C,  and  grandfather  of  the  saicl  D.  and  E.^l 
whose  heirs  they  are,  within  thirty  years  now  last  past.  Whkke- 
UPON  they  say,  that  the  said  J.  S.,  father  of  them  the  said  B.^ 
and  C,  and  grandfather  of  the  said  D.  and  E.,  whose  heirs  they 
are^  was  seised  of  the  demanded  premises  with  the  appurtenan- 
ces in  his  demesne  as  of  fee  and  rights  within  thirty  years  now 
last  past,  by  taking  the  profits  thereof  to  the  value  of  twenty  dol- 
lars by  the  year ;  and  the  said  J.  N.  thereof  disseised  him.  And 
firom  the  said  J.  S.  the  right  descended  to  them  the  said  B.  and 
C,  the  daughters  and  heirs  of  the  said  J.  S.,  and  to  the  said  D. 
and  E.,  the  grandsons  and  heirs  of  the  said  J.  S.,  to  wit.  sons  of 
one  M.,  daughter  of  the  said  J.  S.,  whom  he  survived :  that  is 
to  say,  one  third  part  thereof  *  to  the  said  B.,  one  third  part 
thereof  to  the  said  C,  one  half  of  one  third  part  thereof  to  tha 


*  Though  usual,  it  is  not  necessarj  to  state  the  shares  of  the  de* 
mandants. 
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said  D.,  and  one  half  of  one  third  part  thereof  to  the  said  E. 
And  afterwards  the  said  A.  thereinto  entered,  and  deforced 
the  said  B.,  C,  D.  and  E.  thereof,  and  stiD  unjustly  withholds 
^e  same. 


No.  23. 

Entry  sur  disseisin  in  the  post,  against  a  Corporation,  upon  the 

seisin  of  Demandanfs  Brother. 

Summon  the  President*  and  Trustees  of  H.  Academy,  to  an- 
swer unto  B.  m  a  plea  of  Land,  wherein  he  demands  against  the 
said  President  and  Trustees,  three  tmdivided  seventh  parts  of 
fifty  acres  of  land,  with  the  appurtenances,  in  C  aforesaid, 
bounded,  &c.  which  he  claims  to  be  his  right  and  inheritance,  andr 
into  which  the  said  President  and  Trustees  have  no  entry  but 
fifier  the  disseisin  which  one  J.  N.  thereof  unjustly  and  without 
judgment  did  to  one  J.  S.,  brother  of  the  said  B.,  whose  heir  he 
M,  within  thirty  years  now  last  past.  Whereupon  he  says,  that 
J.  S.  brother  of  him  the  said  B.  whose  heir  he  is,  was  seised  of 
the  demanded  premises,  with  the  appurtenances,  in  his  demesne 
^  of  fee  and  right  j  within  thirty  years  now  last  past,  by  taking 
the  profits  thereof  to  the  value  of  five  doQars  by  the  year ;  and 
the  said  J.  N*  thereof  disseised  him.  And  firom  the  said  J.  S« 
the  right  descended  to  the  said  B.,  who  now  demands  the  same, 
as  brother  and  heir  of  the  said  J.  S.  And  afterwards  the  said 
President  and  Trustees  thereinto  entered,  and  deforced  the  said 
B.  thereof,  and  still  unjustly  withhold  the  same. 

*  Care  should  be  taken  to  state  the  name  of  incorporation  cor- 
rectly, to  avoid  a  plea  in  abatement.     5  Mass,  R,  97,  Gilbert  4*  <>/• 

ITS.  Nantucket  Bank. 
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No.  24. 

Entry  in  the  post  by  Proprietors  of  Lands,  Wharves,  ^c.  Jield 

in  common^. 

Summon  A.  to  answer  unto  the  Proprietorsf  of,  &c.  in  a  plea 
of  Land,  wherein  they  demand  against  the  said  A.  fifty  acres 
of  land,  with  the  appurtenances,  in  C.  in  the  county  afore- 
said, bounded,  be.  and  into  which  the  said  A.  hath  no  entry  but 
after  the  disseisin,  which  one  J.  N.  unjustly  and  without  judg- 
ment thereof  did  to  the  said  Proprietors,  within  thirty  years  now 
last  past.  Whereupon  the  said  Proprietors  say,  that  they  were 
seised  in  their  corporate  capacity,  of  the  demanded  premises, 
with  the  appurtenances,  in  their  demesne  as  of  fee  and  right^ 
withm  thirty  years  now  last  past,  by  taking  the  profits  thereof  to 
the  value  of  twenty  dollars  by  the  year ;  and  the  said  J.  N. 
tfiereof  disseised  them.  And  afterwards  the  said  A.  thereinto 
entered,  and  deforced  the  said  Proprietors  thereof,  and  stiU  imr 
justly  withholds  the  same. 


No.  25. 

Against  one  who  entered  by  abatement,  after  the  death  of  the 
Brother  of  the  Demandant.     [See  ante,  p.  1 54.] 

Summon  A.  to  answer  unto  B.  m  a  plea  of  Land,  wherein  he 
demands  against  the  said  A.  one  hundred  acres  of  land,  with  the 
appurtenances,  in  C.  aforesaid,  bounded,  &c.  which  he  claims  to 
be  his  right  and  inheritance,  and  whereof  one  J.  S.,  brother  of 
the  said  B.,  whose  heir  he  is,  died  seised  in  his  demesne  as 
of  fee.  Whereupon  he  says,  that  the  said  J.  S.,  brother  of 
him  the  said  B.,  whose  heir  he  is,  was  seised  of  the  demanded 

*  This  form  of  action  is  given  by  Mass.  Stat.  1783,  ch.  39. 

t  If  the  tenant  would  contest  the  existence  of  the  Proprietary,  he 
must  make  the  objection  by  a  plea  in  abatement  1  Mass,  R.  485, 
Prop,  of  Kennebeck  Purchase  vs.  Call, 


premiums,  vniiti  die  appurtenances,  in  his  demesne  as  of  fei  find 
rightj  vnikin  thirty  years  now  last  past,  by  taki&g  the  profit! 
thereof,  to  the  vahie  of  ten  dollars  by  the  year ;  and  died  sd 
seised  thereof,  not  having  devised  the  same.  And  fr6m  the  said 
J.  S*  the  right  descended  to  the  said  B.,  who  now  demands  th^ 
$ame^  as  brother  and  heir  of  the  said  J.  S.  And  afterwards  the 
Mid  A.  wijustly  and  without  judgment  th^einto  entered,  $ni  de« 
foreed  the  said  B«  thereof,  and  still  unjustly  withholds  the  sune*^ 


No.  26. 

Kntry  sur  ifiUrttsian,f  against  the  intruder,  €^er  the  death  iff 

the  Tenant  in  JDoimt. 

Summon  A.  to  answer  unto  B.  in  a  plea  of  XjaQd,  wherein  h^ 
demands  against  the  said  A.  one  messuage  with  the  appurten^JiH^ 

, , ■    ■  ■  .  fi 

# 

^  Though  the  writ  in  the  above  form  Is  now  very  seldom  broogkc^ 
Ih^e  seems  to  be  no  objection  to  it  on  legal  principles^  •  Perh^  it 
)nay  be  thought,  however,  that  the  analogy  of  the  law  would  ham 
been  better  preserved,  if  it  had  been  n^ade  to  resemble  the  writ  of 
Intruston*  It  might  be  framed  thus,  and  brought  in  all  the  de^ 
grees,  viz* 

Summon  A*  to  answer  unto  B.  in  a  plea  of  Land,  wherein  he  de* 
tnands  against  the  said  A.  one  acre  of  land,  with  the  appurtenances, 
in  C.  aforesaid,  bounded,  &c.  which  he  claims  to  be  his  right  an4 
inheritancef  and  into  which  the  said  A.  hath  no  entry,  but  by  the 
abatement  which  he  thereinto  made,  after  the  death  of  one  J.  S., 
brother  of  the  said  B.,  whose  heir  he  is,  within  thirty  years  now 
{list  past  Whereupon  he  says  that  the  said  J.  S.,  in'otbei  of  hi]|y 
the  said  B.,  whose  heir  he  is,  was  seised  of  the  demaiided  premir 
ses,  with  the  appurtenances,  in  his  demesne  as  of  fee  and  rig^^ 
within  thirty  years  now  last  past,  by  taking  the  profits  thereof,  Ul 
the  value  of  ten  dollars  by  the  year,  and  died  so  thereof  seised,  noi 
having  devised  the  same.  And  from  the  said  J.  S.  the  right  de* 
scended  to  the  said  B.,  d&c.  as  above^ 

t  Writs  of  JnirusioH  are  not  frequently  brought,  whc^e  the  de- 
mandant can  lawftilly.enter,  and  then  proceed  by  writ  of  Elntry  im 
the  QuUnis,  upon  his  own  seisin. 
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ees,  in  C.  aforesaid,  bounded,  &cc.  whkh  he  dam$  io  behitri^ 
and  inJteritancey  and  into  which  the  said  A.  hath  no  entry  bnt  by 
an  intrusion  which  he  thereinto  made,  after  the  deadi  of  one  M; 
S.  who  was  wife  of  J.  S.  and  held  the  same  in  dower,  of  the 
gift  of  the  said  J.  S.  late  her  husband,  and  father  of  the  said  B., 
whose  heir  he  is.    Wherxufon  he  says,  that  the  said  J.  S., 
father  of  him  the  said  B.,  whose  heir  he  w,  was  seised  of  tha 
messuage  aforesaid,  with  the  appurtenances,  in  his  demeeoe  at  of 
fee  and  right,  to  wit,  on  the  tenth  day  of  June,  in  the  year  of 
our  Lord,  i/cc.^  by  taking  the  profits  thereof  to  the  value  of 
twenty  dollars  by  the  year ;  and  being  so  sased,  he  died,  to  wit, 
at  C.  aforesaid.     After  whose  death  the  said  M.   S.,  who  was 
die  wife  of  the  said  J.  S.,  held  the  same,  and  was  thereof  seised 
in  her  demesne  as  of  freehold  j  in  dotDer,  within  twenty  years  now 
last  past,  by  takmg  the  profits  thereof,   to  the  value  of  twenty 
dollars  by  the  year.     And  from  the  said  J.   S.  the  reversion  of 
Ae  ssdd  messuage,  with  the  appurtenances,  descended  to  the  said 
B.,  as  son  and  heir  of  the  said  J.   S.      And  afterwards,  to  wit, 
on  the  tenth  day  of  June,f  in  the  year  of  our  Lord,  be.  die 
same  M.  S.  died  seised  of  such  estate,  to  wit,  at  C.  aforesaid* 
And  into  which  the  said  A.  afterwards  intruded  himself,  and  still 
unjusdy  withholds  the  same. 


No.  27. 

Entry  sur  intrusion  in  the  per,  by  two  Heirs,  after  the  death  of 

Tenant  by  the  Curtesy. 

Summon  A.  to  answer  unto  B.  and  D.  in  a  plea  of  Land, 
wherein  they  demand  against  the  said  A.  one  messuage,  with  die 
appurtenances,  in  C  aforesaid,  bounded,  &c.  u>hich  they  daisn  t<^ 
he  their  r^ht  and  inheritance,  and  into  which  the  said  A.  hadi 
no  entry,  but  by  J.  N.  who  thereinto  intruded  himself  after  the 


*  This  time  is  not  limited  to  thirty  years. 
.  f  The  day  of  the  tenant's  death,  though  usually  inserted,  m  not 
necessary. 


APPSKDIX*  81^ 

AMtth  of  J.  S.y  wlio  held  the  same  at  tenant  by  the  tvrtemj^  after 
the  death  of  M.  S.  his  late  wife,  the  mother  of  the  said  B.  and 
D.,  whose  heirs  they  are.  Whkkbufon  they  say,  that  the  said 
J.  S.  and  M.y  in  the  right  of  the  said  M.,  were  seised  of  the 
said  messuage,  with  the  appurtenances,  in  their  demesne  aa  of 
fe»  and  right j  to  wit,  on  the  first  day  of,  &c.  in  the  year,*  Sec,, 
by  taking  the  profits  thereof  to  the  value  of  ten  dollars  by  thei 
year.  And  being  so  seised  thereof,  the  said  M.  died,  to  wit,  al 
C.  aforesaid ;  after  whose  death  the  said  J.  S.  held  the  same  a» 
t  tenant  by  Ae  curtesy^  and  was  thereof  seised  in  his  demeene  as  of 
freehold  by  the  curtesy ^  within  thirty  years  now  last  past,  by  taking 
the  profits  thereof  to  the  value  of  ten  dollars  by  the  year.  And 
from  the  said  M.  the  reversion  of  the  messuage  aforesaid,  with 
the  appurtenances,  descended  to  the  said  B.  and  D.,  as  sons  and 
heirs  of  the  said  M.  And  afterwards,  to  wit,  on  the  first  day  of 
May,-)*  in  the  year  of  our  Lord,  &c.  to  wit,  at  C.  aforesaid,  the 
said  J.  S.  died  seised  of  such  estate ;  and  into  which  the  said 
J.  N.  afterwards  intruded  himself,  and  demised  the  same  to  th^ 
said  A»  who  still  unjustly  withhold^  the  samCit 


No.  28. 

"Entry  sur  intrusion  in  the  post,  after  the  death  of  Tenant  for 
Lifej  to  whom  the  Demandant  had  leased. 

Summon  A.  to  answer  unto  B.  in  a  plea  of  Land,  wherein  he 
demands  against  the  said  A.  one  hundred  acres  of  land,  widi  the 
appurtenances,  in  C.  aforesaid,  bounded,  isjc.  and  into  which  the 
said  A.  hath  no  entry  but  ofter  the  intrusion  which  one  J.  N. 
ibereinto  made,  after  the  death  of  J.  H.  to  whom  the  said  B.  de* 
Biiaed  the  same,  for  the  term  of  the  life  of  the  said  J.  H« 
Wherbupon  the  said  B.  says,  that  he  was  seised  of  the  demand^ 
ed  premises  with  the  appurtenances,  in  his  demesne  as  of  fee^ 

*  The  time  of  the  ancestor's  seisin  in  this  case,  is  immaterial, 
f  The  time  of  the  death  need  ^not  be  averred,  though  generally 
inserted  in  the  precedents. 
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wifliin  thirty  jea^*  now  last  past,  by  taking  the  piolts  dicteof  m 
Ihe  value  of  five  ddlars  by  the  year ;  and  being  so  thereof  seisedi 
he  demised  the  same  to  the  said  J.  H.  for  the  term  of  the  life  €if 
the  said  J,  H* ;  by  virtue  whereof  the  said  J.  H.  was  thereof 
Seised  in  hit  demesne  as  of  freehold ,  within  thirty  years  now  bit 
pasi,  by  taking  the  profits  thereof  to  the  value  of  five  dollars  by  tba 
ytiar ;  the  reversion  thereof  beii^  m  the  said  B.  And  the  SSffii 
i*  H*  afterwards,  to  wit^  on  the  tenth  day  of  March,f  m  the  year 
of  our  Locd^  (ec*  to.  wit^  at  C.  aforesaid,  died  seised  of  sucli 
festale  (  and  into  which  the  said  J.  N.  afterwards  intruded  htm* 
self;  after  whom  the  said  A*  thereinto  entered,  and  still  unjtetl^ 
lirithholds  the  same. 


No.  29. 

Entry  inr  intrusion  in  the  post,  ttfter  the  death  of  Cestui  qUe  vie, 

by  Assignees  qf  the  Reversion^ 

Summon  A.  to  answer  unto  B.  and  D.  in  a  plea  of  Land,  where* 
in  they  demand  against  the  said  A.  one  messuage  vnth  the  appur^' 
tenances,  in  C.  aforesaid,  bounded,  &lc.  and  into  which  the  said 
A*  hath  no  entry  but  after  the  intrusion,  which  one  J.  N.  thereinto 
made,  after  the  death  of  T.  K.,  for  the  term  of  whose  life,  J.  S« 
demised  tlie  same  to  X.  K.  Whi:re:upon  tlie  said  B»  and  D.  say, 
that  the  said  J.  S,  was  seised  of  the  demanded  premises,  with 
this  appurtenances,  in  his  demesne  as  offee^  within  thirty  years 
pow  last  past,  by  taking  the  profits  thereof,  to  the  vake  of  five 
dollars  by  the  year ;  and  being  so  seised  thereof,  the  said  J.  S% 
afterwards^  to  wit^  on  the  first  day  of  January,  in  the  year  of 
our  Lord,  &lc.  a|  C.  aforesaid)  demised  the  same  id  the  said  Ji 
|C»,  to  have  and  to  hold  to  him  the  said  J.  K.,  bis  heirs  and  assigns^ 
ibr  the  term  of  the  life  of  the  said  T.  K,  By  virtue  whereof 
ibe  said  J.  K»  was  seised  df  the  said  messuage^  with  the  appttf« 


.wr- 


*  This  is  not  limited  to  thirty  years. 

t  The  time  of  tenant's  death  need  not  be  averred,  though  usually 
inserted  in  the  precedents. 


fMiB]io^9  ill  his  demeisxe  as  ofjreehold^  for  the  term  of  die  liAi 
of  the  said  T.  K.,  within  tbiny  years  now  lak  past  by  taking  tb* 
profits  thereof  to  the  value  of  five  dollars  by  the  year :  the  rever- 
sion thereof  in  fee  simple  being  in  the  said  J.  S.  firom  whom  the 
same  afterwards  came,  by  grant  and  assignment  thereof,  to  the 
said  B.  and  D*  and  their  heirs  and  assigns  forever.  And  after* 
vfiardfl,  to  wit,  on  the  tenth  day  of  March,  in  the  year  of  obr  Lord, 
fee.  the  said  T.  K.  died,  the  said  J.  K.  being  seised  of  such 
estate :  and  into  which  the  said  J.  N.  afterwards  intruded  himself: 
after  whom  the  said  A.  thereinto  entered,  and  still  unjustly  witb« 
holds  the  same. 


No*  30. 

Entry  Ad  commimem  legem  in  the  per,  by  the  Heir^  after  the 

Alienation  of  Tenant  in  Dower. 

SuMsioN  A.  to  answer  unto  B.  in  a  plea  of  Land,  wherein  he 
demands  against  the  said  A.  one  messuage,  with  the  appurtenances^ 
{n  C»  afei'esaid,  bounded,  &c.  which  he  claims  to  be  hi$  right  and 
inhetitdne^j  and  into  whioh  the  said  A.  hath  no  entry  but  by 
Af.,  late  &e  wife  of  J.  S.,  who  demised  the  same  to  him,  and 
who  held  the  said  messuage  in  dower,  of  the  endowment  of  th^ 
(said  J.  S.  late  her  husband,  and  father,  [or  other  ancestor^  of 
the  said  B.,  whose  heir  he  is.  Whereupon  he  says,  that  the 
said  J.  S.,  father  of  him  the  said  B.,  whose  heir  he  is,  was  seised 
of  the  said  messuage,  with  the  appurtenances,  in  his  demesne  as 
of  fee  and  rights  within  thirty  years  now  last  past,  by  taking  the 
profits  thereof,  to  the  value  of  twenty  dollars  by  the  year ;  and  being 
30  thereof  seised,  he  died,  to  wit,  at  C.  aforesaid.  After  whose 
death,  the  said  M.,  who  was  the  wife  of  tlie  said  J.  S.,  held  the 
same,  and  was  thereof  seised  in  her  demesne  as  of  freehold ^  as 
her  dower,  of  the  endowment  of  the  said  J.  S.  her  said  husband  ; 
and  being  so  thereof  seised,  demised  the  same  to  the  said  A.,  and 
died.  And  from  the  said  3,S,the  reversion  of  the  said  messuage, 
with  the  appurtenances,  descended  to  the  said  B.,  who  now  claims 
the  same,  as  son  and  heir  of  the  said  J.  S.    And  afterward?  the 
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said  A.  entered  into  the  said  messuage,  and  therectf  defofced  tim 
Mid  B.y  and  still  unjustly  withholds  the  same.* 


No.  31. 

Entry  Ad  terminum  qui  pneteriit  in  the  rxR,  hy  the  [Heir  of  ike 

Lessor* 

Summon  A.  to  answer  unto  B.  in  a  plea  of  Land,  wherein  he 
demands  against  the  said  A.  sixty  acres  of  land,  with  the  appur- 
tenances, in  C.  aforesaid,  bounded,  be.  which  he  claims  to  be  his 
right  and  inheritance^  and  into  which  the  said  A.  hath  no  entry, 
but  by  J.  S.,  father  of  the  said  B.,  whose  heir  he  is,  who  demised 
the  same  to  the  said  A.  for  a  term  that  is  past.  Whereupon  he 
camplainsf  that  the  said  J.  S.,  father  of  him  the  said  B.,  whose 
heir  he  is,  was  seised  of  the  said  premises,  with  the  appurtenan- 
ces, in  his  demesne  as  of  fee  and  right,  within  thirty  years  now 
last  past,  by  taking  the  profits  thereof  to  the  value  of  fifty  dollars 
by  the  year ;  and  bebg  so  thereof  seised,  demised  the  same  to 
the  said  A.  for  a  certain  term  that  is  past ;  after  which  the  same 
ought  to  return  to  the  said  B.,  as  son  and  heir  to  the  said  J.  S« 
firom  whom  tlie  right  descended  to  him.  But  the  said  A.  still  un» 
jusdy  withholds  the  same. 


•  This  writ  may  be  brought  by  the  reversioner^  after  the  death 
of  tenant  in  dower,  by  the  curtesy,  or  for  life,  against  the  aUeass  of 
such  tenants,  their  heirs  or  assigns,  where  they  have  aliened  in  fte^ 
or  for  the  life  of  another,  if  such  parties  hold  over.  But  it  is  seldom^ 
if  ever,  resorted  to  in  our  practice.  The  usual  course  with  us  is, 
for  the  reversioner,  whose  right  of  entry  is  not  taken  away  by  the 
alienation,  (unless  he  suffers  twenty  years  to  elapse,)  to  make  an 
entry,  and  then  sue  his  writ  of  entry  in  the  Quibus, 

t  This  form  is  peculiar,  and  confined  to  this  writ.  See  ante, 
p.  157. 
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No.  32. 

JEJn^ry  Ad  terminum  qui  praeteriit  in  ^Ae  per,  j)rasteriit  hy  the 

Lessor. 

Summon  A.  to  answer  unto  B.  in  a  plea  of  Land,  wherein  he 
demands  against  the  said  A.  one  messuage,  with  the  appurtenan- 
ces, in  C.  aforesaid,  bounded,  tac.  and  mto  which  the  said  A. 
hath  no  entry,  but  by  one  F.  to  whom  the  said  B.  demised  the 
same,  for  a  term  that  is  past.  Whereupon  he  complains,  that  he, 
the  said  B.,  was  seised  of  the  said  messuage,  with  the  appur- 
tenances, in  his  demesne  as  of  fee  and  right,  within  thirty  years 
now  last  past,  by  taking  the  profits  thereof  to  the  value  of  fitly 
dollars  by  the  year ;  and  being  so  thereof  seised,  demised  the  same 
to  the  said  F,  for  a  certain  term  that  is  past ;  [or, /or  the  term  of 
three  years,  fully  to  be  complete  and  ended,  which  is  past  f]  after 
which  the  same  ought  to  return  to  the  said  B.  But  tlie  said  A. 
hath  entered  into  the  said  messuage  by  the  said  F.,  and  still 
unjustly  withholds  the  same. 


No.  33. 

Entry  Ad  terminum  qui  prsteriit  in  the  post,  by  the  Assignee  of 

the  Reversion. 

Summon  A.  to  answer  unto  B.  m  a  plea  of  Land,  wherein  he 
demands  against  the  said  A.  one  hundred  acres  of  land,  with  the 
appurtenances,  in  C.  aforesaid,  bounded,  &lc.  and  into  which  the 
said  A.  hath  no  entry,  but  after  the  demise  which  one  J.  S, 
thereof  made  to  one  E.,  for  a  term  which  is  past.  Whereupon 
he  complains  that  the  said  J.  S.,  at  said  C,  on  the  tenth  day  of 
June  in  the  year  of  our  Lord,  inc.  was  seised  of  the  demanded 
premises,  with  the  appurtenances,  in  his  demesne  as  of  fee  and 
right,  by  taking  the  profits  thereof  to  the  value  of  fifty  dollars  by 
the  year ;  and  being  so  thereof  seised,  demised  the  same  to  the 
said  £.  for  a  term  that  is  past ;  the  reversion  thereof  in  fee 
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simple  bebg  in  the  said  J.  S.,  from  whom  the  same  afterwards 
came  by  grant  and  assignmejU  thereof^  to  the  said  B.,  who  now 
demands  the  same,  and  to  his  heirs  and  assigns  forever.  And 
fiterwards  the  said  A.  thereinto  entered,  and  sdll  myustly  wit)4v)jh(p 
the  same. 


No,  34. 

Entry  iur  disseisin  by  Mortgagee  againtt  Mortgager ,  er  any 
TenaTit  in  possesiiony  aUeging  a  seirin  in  fee;  ani>  m  vort^ 

6A0E. 

Summon  A.  to  answer  unto  B.  in  a  plea  of  Land)  wherein  til? 
said  B.  demands  against  the  said  A.  a  certain  messuage,  with  the 
appurtenances,  \according  to  the  description  in  the  deedj  in  Qf 
aforesaid,  bounded,  he,  whereof  the  said  A.  unjustly  9nd  witbr 
out  judgment  disseised  him  the  said  B.  within— —jrears  novr 
last  past.  Whereupon  the  said  B.  says  that  he  was  seised  of 
the  demanded  premises,  with  the  appurtenances,  in  his  demesn^i 

as  of  fee,  and  in  mortgage^*  within years  now  last  fsat^f 

and  the  said  A.  disseised  him  thereof,  and  still  unjusdy  wi^oUb 
the  same. 


*  This  form  of  alleging  a  seisin  by  the  demandaiM  tic  fee  and  in 
mortgage^  and  a  disseisin  by  the  tenant,  is  good  it  seems  in  aU  cases; 
not  only  where  the  action  is  by  the  mortgagee  against  the  mortga- 
gor, but  where  the  demandant  is  assignee  of  the  mortgagee,  and  the 
tenant  is  either  assignee  or  grantee  of  the  mortgagor,  in  deed  or  in 
lotp,  or  a  stranger,  who  is  in  without  title.  And  where  the  mortgage 
is  by  deed  of  bargain  and  sale,  with  a  defeasance,  or  bond  to  re-* 
eooY^,  so  that  the  condition  does  not  appear  upon  the  face  of  the 
deed,  in  the  hands  of  the  mortgagee,  this  way  of  declaring  seems 
to  be  necessary,  if  the  demandant  intends  to  take  the  condiiicnai 
judgment,    2  Mass,  R.  496 ;  ante,  p.  227. 

f  It  does  not  seem  necessary,  in  this  case,  to  aver  a  taking  of  ths 
profits ;  because  the  mortgagee  is  not  supposed  to  havei 
actucd  possession^ 


AVlfMMMK^  4(W 


No.  36. 

Bfiifif  fur  disieUin  by  an  Ecadeutor  or  Admnistraior,  against  thi 
Mafigagorj  or  any  tenant  in  possession^  who  entered  in  the 
lifeUme  of  ike  Testator  or  Intestate4 

Suitmont  A.  to  answer  unto  B.  executbr  of  the  la^  wiil  and 
testament  [or  administrator  of  the  goods  and  estate"]  of  J.  S*, 
late  of,  &c«  deceased,  in  a  plea  of  Land,  tvherein  the  said  B.,  in 
his  said  capaoily,  demands  against  the  said  A.  one  hundred  acres 
9f  land,  with  the  appurtenances,  m  C*  aforesaid,  bounded,  &C4 
whereof  the  said  A«  unjustly  and  without  judgment  disseised  thd 
said  J.  S.  in  his  lifetime,  and  within-* — years  now  last  past4 
Whereupon  the  said  B.  says,  that  the  said  J.  S.  was  seised  of 
the  demanded  premises,  with  the  appurtenances  in  his  demesnei 

as  of  fee,  and  in  mortgagt^  within years  now  last  past,  and 

the  said  A^  thereof  disseised  him.  And  afterwards  the  said  J^ 
6.  died}  and  thA  right  to  hold  the  demanded  premises  in  mort« 
gage  camej  by  law,  to  the  said  B.,  in  his  capacity  aforesaid,  and 
lie  ought  now  to  be  in  quiet  possession  thereof.  Yet  the  said  A^ 
idl  unjust^  witUiolds  the  same** 


No.  36. 

iiniry  sur  disseisin  by  an  tlxecutor  or  Adminisiratorj  against  d 
Tenant  who  entered  upon  the  Mortgaged  premises^  qfier  the 
Death  of  the  Testator  or  Intestate. 

Summon  A.  to  answer  unto  B.,  executor  of  the  last  will  and 
testament  [or  administrator  of  the  goods  and  estate']  of  J.  S#« 

™       -■       ■  -.  -,  ■  -  -  ■       ■         .  ■•- 

*  This  fiMrm  is  equally  appropriate  for  the  executor  or  administra- 
tor of  the  mortgagee,  or  any  assignee  of  the  mortgage^  And  if  the 
leniinf  entered,  or  was  in  actual  possession,  before  the  death  of  the 
lestator  or  intestate,  H  is  immaterial  whether  he  is  mortgagor, 
assignee  of  the  equity  of  redemption,  or,  as  i%  seems  a  strangerr 
8u  ante.  p.  229. 
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late  of,  &c.  deceased,  in  a  plea  of  Land,  wherem  the  said  B., 
in  his  said  capacity,  demands  against  the  said  A.  one  dwelling- 
house,  be.  with  the  appurtenances,  in  C.  aforesaid,  bounded,  &c« 
and  mto  which  the  said  A.  hath  no  entry  but  by  the  intnisicMi 
which  he  thereinto  made,  after  the  death  of  the  said  J.  S.,  who 
held  the  same  in  fee  a$id  in  mortgage.  Whereupon  the  said  B. 
says,  that  the  said  J.  S.,  was  seised  of  the  demanded  premises, 
with  the  appurtenances,  in  his  demesne  as  of  fee  and  in  mart' 

gage  J  within years  now  last,  past,  and  died  so  seised  thereof: 

after  whose  death  tJte  right  to  hold  the  said  premises  in  mort- 
gage, as  aforesaid,  came  to  the  said  B.  in  his  said  capacity,  and 
he  ought  now  to  be  in  quiet  possession  thereof.  And  the  said  A. 
hath  since  intruded  himself  into  the  said  premises,  deforced  the 
said  B.  thereof,  and  still  unjustly  withholds  the  same. 


No.  37. 

Entry  $ur  disseisin  by  a  Mortgagee,  setting  forth  the  Deed  of 

Mortgage  with  a  Profert* 

Summon  A*  to  answer  unto  B.  in  a  plea  of  Land,  wherein  the 
said  B.  demands  against  the  said  A.  one  messuage,  be.  with  the 
appurtenances,  in  C.  aforesaid,  bounded,  be.  whereof  the  said 
A.  disseised  him,  the  said  B.,  within  '  '  '  years  now  last  past* 
Whercupon  the  said  B.  says,  that  the  said  A.,  being  seised  of 
the  demanded  premises,  with  the  appurtenances,  in  his  dem^oe 
as  of  fee,  on  the  tenth  day  of,  be.  by  his  deed  of  bargain  and 
sale,  of  that  date,  duly  executed,  acknowledged  and  recorded, 
(which  deed  the  said  B.  brings  here  into  court,)  for  a  valuable  con- 
sideration therein  expressed,  granted,  bargained,  and  sold  die 
same  premises,  with  the  appurtenances,  to  the  said  B.,  to  hold  the 
same  to  him,  his  heirs  and  assigns,  in  fee  and  in  mortage ;  by 
force  whereof  the  said  B.  then  and  there  became  seised  of  the 
said  premises,  in  fee  and  in  mortgage,  as  aforesaid,  and  ought 
now  to  be  in  quiet  possession  thereof.  But  the  said  A.  hath 
since  unjusdy  and  without  judgment  thereinto  entered,  and  dis- 
seised the  said  B.  thereof,  and  still  unjusdy  withholds  the  same. 
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No,  37,  a. 

Entry  9ur  disseisin  by  Assignee  of  Mortgagee^  setting  forth  the 
deeds  of  mortgage  and  assignment  mth  profert. 

Summon  A.  to  answer  unto  B.  in  a  plea  of  Land,  wherein  the 
jsaid  B.  demands  against  the  said  A.  one  messuage,  he.  with  the 
appurtenances,  in   C.  aforesaid,  bounded,  8^.  whereof  the  said 

A.  disseised  him,  the  said  B.,  within years  now  last  past. 

Whereupon  the  said  B.  says,  that  the  said  A.,  being  seised  of 
the  demanded  premises,  with  the  appurtenances,  in  his  demesne 
as  of  fee,  on  the  tenth  day  of,  he.  by  his  deed  of  bargain  and 
sale  of  that  date,  duly  executed,  acknowledged  and  recorded, 
(which  deed  the  said  B.  brings  here  into  court,)  for  a  valuable 
consideration  therein  expressed,  granted,  bargained  and  sold  the 
same  premises,  with  the  appurtenances,  to  one  D«,  to  hold  the 
same  to  him  the  said  D.,  his  heirs  and  assigns,  in  fee  and  in 
mortgage  ;  whereby  the  said  D.  then  became  seised  of  the  de- 
manded premises,  in  his  demesne  as  of  fee  and  in  mortgage : 
and  bebg  so  seised,  the  said  D.  afterwards,  on  the  first  day  of, 
&LC.  by  his  deed  of  that  date,  duly  executed,  acknowledged  and 
recorded,  (which  deed  the  said  B.  brings  here  into  court,)  for  a 
valuable  consideration  therein  expressed,  granted,  bargained,  sold 
and  assigned  the  same  premises,  with  the  appurtenances,  to  him, 
the  said  B.,  to  hold  the  same  to  him,  his  heirs  and  sssigns  in  fee 
and  in  mortgage :  Whereby  the  said  B.  then  became  seised  of 
Ihe  demanded  premises  in  his  demesne  as  of  fee  and  in  mort^ 
gage,  as  aforesaid,  and  ought  now  to  be  in  quiet  possession  there- 
of; But  the  said  A.  has  since  unjustly  and  without  judgment 
thereinto  entered,  and  dissebed  the  said  B.  thereof,  and  still  un- 
justly withholds  the  same. 
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No.  37,  b. 

Entry  $ur  disseuin  by  Mortgagee  agaimt  Mortgagor^  setting 
forth  the  deed  of  Mortgage  and  the  condition  therein  con- 
tained^ 

Summon  Af  to  answer  unto  B,  in  a  plea  of  tiand,  wfaereb  tho 
said  B,  demands  against  the  said  A.  one  messuage,  kc.  with  the 
appurtenances,  in  C.   aforesaid,  bounded,  &c.  whereof  the  said 

A*  disseised  him,  the  said  B.  within years  now  last  past^ 

Whereupon  the  said  B,  says,  that  the  said  A.,  being  seised  of 
the  demanded  premises,  with  the  appurtenances,  in  his  demesne 
as  of  fee,  on  the  tenth  day  of,  &ic.  by  his  deed  of  bargain  and 
sale  of  that  date,  duly  executed,  acknowledged  and  recorded, 
(which  deed  the  said  B.  brings  here  mto  court,)  for  a  vahiable 
consideration  therein  expressed,  granted,  bargained  and  sold  thci 
same  premises,  with  the  appurtenances,  to  the  said  B.,  to  hold 
the  same  to  him,  his  heirs  and  assigns,  to  his  and  their  sole  ns^ 
forever ;  subject,  however,  to  a  certain  proviso  or  condition,  ia 
the  sam^  deed  expressed,  that  is  to  say,  that  if  the  said  A.,  his 
heirs,  executors  or  admmistrators,  should  pay  to  the  said  B.,  his 

executors,  administrators  or  assigns,  the  sum  of dollars^ 

Vfith  Iftwful  interest  for  the  same,  on  or  before  the         .  day  of 

t ,  accordmg  to  the  condition  of  the  said  A.'s  certain  bond, 

bearing  pven  date  with  the  deed  aforesaid,  and  made  and  ^vea 
by  the  said  A*  to  the  said  B^  [or  according  to  the  tenor  of  the 

fsaid  A.'s  certain  promissory  note,  bearing  date  on  the  > day 

pf ,  in  and  by  which  the  said  A.  promised  the   said  B.  to 

pay  him  the  said  sum  of dollars  witli  lawful  interest  at  the 

tin)e  aforesaid,]  then  the  said  deed  ^hould  be  void  ^  as  by  the 
same  deed,  reference  thereto  being  had,  will  more  fully  appear  { 
whereby  the  said  B,  then  became  seised  of  the  said  {Nneinises, 
with  the  appurtenapces,  in  his  demesne  as  of  fee,  subject  to  the 
condition  aforesaid  :  and  the  said  B.  further  says  that  the  said 

A*  hgs  not  paid  to  him  the  said  B.  the  said  sum  of dok 

)ars,  nor  any  part  thereof;  and  of  which  said  messuage,  with  the 
appurtenances,  the  said  A.  hath  disseised  ^e  said  B.^  and  9till 
unjuistly  withholds  th^  same* 
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No.  38. 

fiea  fto  Bttr  that  the  Mortgage  was  made  up(m  an  usurious  Con* 

tract. 

And  the  said  A.  comes  and  defends  his  right,  when,  Sz«.  and 
says,  that  the  said  B.  his  aforesaid  action  thereof  against  him 
ought  not  to  have,  because  he  sajs,  that  long  before  the  said  B. 
had  anjr  thing  in  the  demanded  premises,  with  the  appurtenances^ 
to  wit,  on  the  tenth  day  of  March,  in  the  year,  kc.  he,  the  said 
A«,  was  seised  of  the  said  premises,  with  the  appurtenances,  in 
his  demesne  as  of  fee  and  right ;  and  being  so  thereof  seised,  it 
was  corruptly^  and  contrary  to  the  form  of  the  statute  in  such 
/case  made  and  provided,  agreed  by  and  between  the  said  B,  and 
him  the  said  A.,  that  the  said  B.  should  lend  and  advance  unto 
the  said  A.  the  sum  of  two  thousand  dollars,  and  that  the  said  B» 
should  forbear  and  give  day  of  payment  thereof  to  the  said  A., 
until  the  tenth  day  of,  S^.  and  that  the  said  A.  for  the  loan  of 
the  sum  of  2000  dollars^  and  for  the  giving  day  of  payment 
thereof,  as  aforesaid,  for  the  time  aforesaid,  should  give  and  pay 
to  the  ]»aid  B.  on  the  said  tenth  day  of,  &c.  the  sum  of  SOO  dol-» 
lars }  making  together  with  the  first  mentioned  sum  of  2000  ixA* 
lars,  so  to  be  lent  and  advanced  to  the  said  A.  by  the  said  B.  aa 
aforesaid,  the  sum  of  9300  dollars ;  and  also  that  the  said  A« 
^ould  pay  to  the  said  B.  interest  on  the  said  sum  of  ^2300 
from  the  said  tenth  day  of  March,  in  the  year,  &e.  until  the  timo 
of  the  payment  of  the  same ;  and,  that  for  securing  the  payment 
of  the  said  sum ;  of  2300  dollars,  with  bterest  for  the  same  as 
aforesaid,  to  the  isaid  B.,  be  the  said  A.  should  make  a  certain 
promissory  note  for  the  said  sum  of  2300  dollars,  payable  to  the 
ji|ud  B.  or  his  ord^,  on  the  said  tei^  day  of,  8ic*  with  interest 
a3  aforesaid,  and  should  also  H)ake  and  seal,  and  as  his  act  and 
deed  delivw  tp  the  said  B.  a  nwmtgage  of  the  dentanMl^d  preini* 
^es,  conditiened  for  the  payment  of  the  said  sum  of  2300  dollars, 
by  him  the  said  A.  unto  the  said  B.  on  the  said  tenth  day  of,  &g. 
with  interest  for  the  same,  according  to  the  ten<M*  of  the  said 
promis^ry  notp.    Aad  the  said  A»  further  snys,  that  in  pursift* 
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ance  of  the  said  corrupt  and  unlawful  agreement,  so  made  as 
aforesaid,  the  said  B.  afterwards,  to  wit,  on  the  said  tenth  day  of 
March,  in  the  year,  inc.  at  C.  aforesaid,  did  lend  and  advance  to 
him  the  said  A.  the  said  sum  of  2000  dollars ;  and  that  for  se- 
curing the  repayment  thereof,  together  with  the  said  sum  of  300 
dollars,  so  to  be  paid  and  given  to  the  said  B.  as  aforesaid,  and  for 
the  purpose  aforesaid,  on  the  said  tenth  day  of,  be.  with  interest  in 
the  mean  time,  as  well  for  the  said  sum  of  2000  dollars  so  lent 
and  advanced  as  aforesaid,  as  the  said  sum  of  300  dollars,  so  to 
be  given  and  paid  to  the  said  B.  for  the  purpose  aforesaid,  mak- 
ing together  the  said  sum  of  2300  dollars  as  aforesaid,  the  said 
A.  then  and  there  did  make  a  certain  promissoiy  note,  for  the 
said  sum  of  2300  doUars,  payable  to  the  said  B.  or  his  order,  on 
the  said  tenth  day  of,  be.  with  interest ;  and  did  also  make  and 
seal,  and  as  his  act  and  deed  deliver  to  the  said  B.  a  mortgage 
of  the  demanded  premises,  conditioned  for  the  payment  of  the 
said  sum  of  2300  by  him  the  said  A.,  to  the  said  B.,  on  the  said 
tenth  day  of,  be.  with  interest  as  aforesaid ;  and  the  said  B. 
dien  and  there  accepted  and  received  the  said  promissory  note, 
and  the  said  mortgage  of  and  from  the  said  A.,  in  pursuance  of 
the  said  corrupt  and  unlawful  agreement,  and  for  the  purpose 
aforesaid.  And  the  said  A.  avers,  that  the  said  sum  of  300  dol- 
lars, so  agreed  to  be  given  and  paid  to  the  said  B.  for  the  pur- 
pose aforesaid,  and  the  interest  of  the  said  sum  of  2300  dollars, 
80  reserved  and  made  payable  to  the  said  B.  by  the  promissory 
note  and  mortgage  aforesaid,  exceeds  the  rate  of  six  pounds  for 
the  forbearing  and  giving  day  of  payment  of  one  hundred  pounds 
for  one  year ;  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided  ;  by  means  whereof,  and  by  force  of  the  said 
statute,  the  said  mortgage  was  and  is  whoHy  void  m  law.  And 
the  said  A.  further  says,  that  the  said  B.,  at  the  time  of  suing 
forth  his  writ  aforesaid,  or  at  any  time  before  or  since,  never  had 
any  thing  in  the  demanded  premises  with  the  appurtenances,  or 
any  right  or  tide  to  the  same,  but  by  force  of  the  mortgage  there* 
of  made  by  the  said  A.  to  the  said  B.  in  the  manner,  and  for 
the  cause,  aforesaid.  And  this  the  said  A.  is  ready  to  verify ; 
wherefore  he  prays  judgment  &  the  said  B.  his  aforesaid  action 
Uiereof  against  him  ought  to  have,  be. 
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No.  39. 

Plea  of  PAYMENT  or  tender,  hy  the  Mortgagor  to  the  Mortga^ 
gee^  after  the  Breach  of  the  Condition. 

And  the  said  A.  comes  and  defends  his  right,  when,  Sic.  and 
says  that  the  said  B.  his  aforesaid  action  thereof  against  him 
ought  not  to  have,  because  he  says,  that  long  before  the  said  B. 
had  any  thing  in  the  demanded  premises,  to  wit,  on  the  first  day 
of  June  m  the  year,  &&c.  he  the  said  A.  was  seised  of  the  de- 
manded premises,  with  the  appurtenances,  b  his  demesne  as  of 
fee  and  right ;  and  being  so  thereof  seised,  on  the  same  day,  by 
his  deed  of  bargain  and  sale,  of  that  date,  conveyed  the  same  to 
fhe  said  B.,  to  have  and  to  hold  the  same  to  the  said  B.,  his  ex- 
ecutors, administrators  or  assigns,  in  fee  and  in  mortgage ;  and 
upon  this  condition,  that  if  the  said  A.,  his  executors,  admmis- 
trators  or  assigns,  should  pay  to  the  said  B.,  his  executors,  ad- 
ministrators or  assigns,  the  sum  of  one  thousand  dollars,  on  or  be- 
fore the  t^nth  day  of,  &;c.  with  lawful  interest  for  the  same,  then 
the  said  mortgage,  and  also  a  certain  promissory  note  made  by  the 
said  A.  to  the  said  B.  for  the  payment  of  the  said  sum  of  one 
thousand  dollars,  and  interest,  by  the  time  aforesaid,  should  both 
be  void.  And  the  said  A.  further  says,  that  after  the  said  tenth 
day  of,  &c.  and  before  the  suing  forth  of  the  writ  aforesaid,  of  the 
said  B.  in  this  behalf,  to  wit,  on  the  twenty-fifth  day  of,  be.  he 
the  said  A.  [paid  to  the  said  B.,  and  the  said  B.  received  from 

him,  the  said  A.,  the  sum  of dollars,  being  the  full  amount 

of  the  principal  sum  due  to  the  said  B.,  and  the  interest  thereof, 
to  the  said  time  of  payment ;]  with  this  that  the  said  A.  will  aver, 
that  the  said  B.  never  had  any  thing  in  the  demanded  premises, 
with  the  appurtenances,  or  any  interest  or  title  in  or  to  the  same 
but  by  force  of  the  mortgage  thereof,  made  to  him  by  the  said  A. 
in  form  aforesaid.  And  this  he  is  ready  to  verify ;  wherefore  he 
prays  judgment  if  the  said  B.  his  aforesaid  action  thereof  against 
him  ought  to  have,  inc.* 


*  The  same  form  may  be  used  in  a  plea  of  tender  after  breach  of 
the  condition,  by  omitting  what  is  included  between  brackets^  and 
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No.  40. 

Entry  hy  an  Executor  or  Administrator,  for  lands  set  off  ot$ 

Execution. 

SuHMOK  A.  to  answer  unto  B.,  executor  of  the  last  will  and 
testament  [or  administrator  of  the  goods  and  estate'\  of  J.  S.  late 
of  C.  be.  in  a  plea  of  Land,  wherein  he  demands  in  his  said 
capacity  of  executor,  [or  administratory"]  against  the  said  A.  one 
messuage,  with  the  appurtenances,  in  C.  aforesaid,  bounded,  be. 
whereof  the  said  A.  unjustly  and  without  judgment  disseised  him^ 
within  thirty  years  now  last  past.  Whereupon  the  said  B.  says, 
that  he  was  seised  of  the  demanded  premises,  with  the  appurten- 
ances, in  his  demesne  as  offee^  and  in  his  capacity  of -executor 
of  the  last  will  and  testament  [or  administrator  of  the  goods  and 
estate']  of  the  said  J.  S.  deceased,  within  thirty  years  now  last 
past,  by  taking  the  profits  tliereof,  to  the  value  of  ten  dollars  by 
the  year ;  and  the  said  A.  disseised  him  thereof,  and  still  unjust!/ 
withholds  the  same. 


No,  41. 

Prayer  of  aid  by  a  Tenant  by  the  Curtesy* 

And  the  said  J.  W.  comes  and  says,  that  long  before  the  suing* 
forth  of  the  writ  aforesaid  of  the  said  A.  B.,  one  M.  S.   wad- 


inserting  in  its  place  the  following,  viz.  [was  ready  and  willing  to 
pay,  and  then  and  there  tendered  and  offered  to  pay,  to  the  said  B., 

the  sum  of dollars,  being  the  full  amount  of  the  principal  sum 

due  to  the  said  B.,  and  the  interest  thereof,  to  the  said  time  of  tender- 
ing payment  as  aforesaid ;  to  receive  which  sum  of  the  said  A.  the 
said  B.  wholly  refused^  And  the  said  A.  further  says,  that  since 
that  day  he  has  always  been  ready,  and  still  is  ready,,  to  pay   the 

same  to  the  said  B.,  and  he  now  brings  the  said  sum  of- dollars 

here  into  court,  ready  to  be  paid  to  the  said  B.^  if  he  wUl  accept 
the  same.} 


ileised  of  the  tenements  aforesaid,  with  the  appurtenances,  in  her 
demesne  as  of  fee ;  and  being  so  (hereof  seised,  took  for  her 
husband  him  the  said  J.  W.,  whereby  the  said  J.  and  M.  became 
seised  of  the  tenements  aforesaid,  with  the  appurtenances,  in 
their  demesne  as  of  fee,  in  right  cf  the  said  M«  And  they,  be- 
ing so  thereof  seised^  had  issue,  one  M.,nOW  the  wife  of  W.  C.  j 
and  afterwards  the  said  M«,  the  wife  of  him  the  said  J.  W«,  died, 
and  he  the  said  J.  survived  her,  and  held  the  tenements  aforesaid, 
with  the  appiutenances,  and  was' thereof  seised  in  his  demesne  as 
of  freehold,  as  tenant  thereof  by  the  curtesy.  And  so  the  said 
J.  says,  that  he  holds,  and,  at  the  day  of  suing  forth  the  writ  of 
the  said  A.  B.,  did  hold  the  tenements  aforesaid,  with  the  appur- 
tenances, for  term  of  his  life,  as  tenant  by  the  curtesy f  in  form 
aforesaid ;  the  reversion  thereof,  after  the  death  of  him  the  said 
J.,  belonging  to  the  said  M .,  the  wife  of  the  said  W.  C,  and  her 
heirs  forever ;  tdthout  whom  the  said  J.  cannot  bring  the  tene- 
ments aforesaid,  with  the  appurtenances,  into  plea,  nor  answer 
die  said  A.  B.  thereof.  And  he  prays  the  aid  of  the  said  W.  C^ 
and  M ;  and  it  is  granted  to  him  Sec.* 


No.  41,  ^ 
Swmmoni  At3  AUXiLiAi^DiTM,  in  a  IVrit  of  Rigk(. 

COMMONWEALTH  W  MASSACHUSETTS. 

M.  S8.  To  the  Sheriff  of  our  County  rf  M*  or  Us  Deputf^ 
L.  8.  Greeting, 

Wb^eas  A.  B.  of,  fcc.  m  our  Court  of  Common  Pleas,  fcc^ 
demanded  againi^  J.  W.  of,  &6.  one  messuage.  With  the  appur-^' 
tenances,  in  C.  bounded,  &&C.  as  the  right  and  inheritance  of  the 
said  A.  B.  by  our  unit  of  Rights  as  it  is  said ;  and  the^  said  J.' 
W.  afterwards  came  into  our  said  court,  and  said  that  he  was 
seised  of  the  tenements  aforesaid,  with  the  appurtenances,  m  hi» 
demesne  a»  of  freehold^  for  the  term  of  his  life  only ;  the  rever- 

•  See  Rast.  20,  b.  27 ;  3  Chit.  PI  645 ;  2  Bos.  and  Put.  384 ;  3 
Sound.  45,  Cr  in  note. 
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sioQ  thereof  belonging  to  M.,  the  wife  of  W.  C,  and  her  heirs 
forever;  and  prayed  aid  o{  the  said  W.  C.  ajid  M.,  which  was 
granted  him. 

,  We  command  you,  therefobe,  that  you  summon  the  said  W. 
C.  and  M.,  his  wife,  (if  they  may  be  found  in  your  precinct,)  to 
appear  before  our  Justices  of  our  said  Court  of  Common  Pleas, 
next  to-be  held  at  C,  &c.  to  answer,  together  with  the  said  J. 
W.,  in  the  aforesaid  plea,  if  they  will.  And  hare  you  there  this 
writ  with  your  doings  therein.    Witness,  fac.* 


No.  42. 

Prayer  to  be  received  to  defend,  fyc. 

And  thereupon  J.  S.  comes  here  into  court,  in  his  own  proper 
person,  and  says  that  the  tenements  aforesaid,  with  the  appurten- 
ances, are  his  right ;  because,  he  says,  that  on  the  day  of  suing 
forth  the  writ  aforesaid  of  the  said  B.,  the  said  A.  had  nothing 
in  the  tenements  aforesaid,  with  the  appurtenances ;  but  that  he, 
the  said  J.  S.,  on  the  same  day,  and  long  before,  was,  and  yet  is, 
seised  thereof,  in  his  demesne  as  of  fee ;  and  being  so  thereof 
seised,  on  th^  tenth  day  of  April,  kc.  he  demised  to  the  said  A. 
the  tenements  aforesaid,  with  the  appurtenances,  for  the  term  of 
the  life  of  the  said  A. ;  by  virtue  of  which  demise  the  said  A. 
was  seised  thereof,  in  his  demesne  as  of  freehold;  and  so 
the  said  J.  S.  says,  that  the  said  A.  holds  the  tenements  aforesaid, 
with  the  appurtenances,  for  the  term  of  his  life,  by  the  demise 
of  the  said  J.  S. ;  the  reversion  thereof,  after  the  death  of  the 
said  A.  pertainmg  to  him,  the  said  J.  S. :  and  this  he  is  ready  to 
verify.  Wherefore,  inasmuch  as  he  comes  before  judgment  is 
rendered,  he  prays  that  he  may  he  admitted  in  this  behalf^  Stc. 
and  he  is  admitted  accordingly.f     See  Hast*  285,  a. 

« 

•  8ee  Rast,  371,  b ;  2  Saund,  45  d.  in  note;  3  Chit,  PL  650. 

t  Upon  the  receit  being  allowed,  the  demandant  counted  against 
the  party  received,  much  in  the  same  way  as  against  a  vouchee, 
thus :  And  hereupon  the  said  B.  demands  against  the  said  J.  S.  the 
tenements  aforesaid,  with  the  appurtenances,  &c. 
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No.  43. 

Oath  of  the  Sheriffs  when  the  Jury  are  to  have  a  view. 

«  You  swEAB  that  you  will  take  charge  of  this  jury,  and  take 
them  upon  the  premises  in  question,  and  there  suffer  them  to  view 
the  samej  as  they  shall  think  ^necessary,  and  all  such  lines,  monu- 
ments, and  boundaries,  as  shall  be  shown  them  by  either  party : 
that  you  will  not  permit  the  parties  to  enter  into  a  debate  relative 
to  the  premises,  in  the  hearing  of  the  jury,  or  any  person  to 
speak  to  them  upon  the  subject,  unless  it  be  A.  B.  on  the  part  of 
the  demandant,  and  C.  D.  on  the  part  of  the  tenant,  to  pomt  out 
such  lines,  monuments,  and  boundaries,  as  they  shall  deem  expe- 
dient for  the  determination  of  the  issue  between  them ;  and  that 
you  will  keep  the  jury  together,  until  they  shall  return  into  courts 
So  HELP  YOU  God. 


No.  44. 
Summons  ad  warbantizandum. 

COMMONWEALTH  OF  MASSACHUSETTS. 

M.  ss.     To  the  Sheriff  of  our  County  of  M*  or  hit  Dq^y, 
L.  s.  Crreeting. 

Whi^reas  B.  oi^  &cc.  b  our  Court  of  Common  Plea3,  held, 
&c.  demanded  against  A.  of,  &cc.  one  messuage,  with  the  appur- 
tenances, in  C.  boimded,  &cc.  as  the  right  and  inheritance  of  the. 
said  B.,  by  our  writ  of  Entry  sur  disseisin  in  the  post,  as  it  is 
said.  And  the  said  A.  came  into  our  said  court,  and  brought 
with  him  the  deed  of  J.  N.  of,  &cc.  by  which  the  said  J.  N. 
granted  the  said  messuage,  with  the  appurtenances,  to  one  J.  S. 
(whose  estate  the  said  A.  has  in  the  said  messuage,  with  the  ap- 
purtenances ;)  and,  by  his  said  deed,  covenanted  to  warrant  and 
defend  the  same  to  the  said  J.  S.,  his  heirs  and  assigns  forever ; 
and  vouched  the  said  J.  N.  to  warranty,  which  was  granted 
him.  » 
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We  command  tou  THBEEroBE,  that  you  summon  the  said  J, 
N-  (if  he  may  be  found  in  your  precinct,)  to  appear  before  our 
Justices  of  our  said  Court  of  Coranaon  Pleas,  next  to  be  held  at 
C,  &c.  to  warrant  and  defend  the  said  A.  in  the  plea  aforesaid, 
if  he  mil.  And  have  you  there  this  writ,  with  your  doings  tb^e> 
in.    Witness;  kc. 


No.  46. 

Plea  in  Abatemenij  alibhuhj:*  of  the  demandant. 

And  the  said  A*  comes  and  defends  his  right,  when,  &c.  and 
says,  that  the  said  B,  ought  not  to  be  answered  to  his  writ  afore-* 
said,  because  he  says  that  the  said  B,  is  an  alien^  bom  in  foreign 
parts,  to  wit,  in  England,  within  the  allegiance  of  the  king  of  the 
United  Kuigdom  of  Great  Britain  and  Irelaadyf  and  out  of  the 
allegiance  of  the  Commonwealth  of  Massachusetts :  and  of  any 
of  the  United  States ;  and  this  he  is  ready  to  verify,  ((c. :  where- 
fore he  prays  judgment  if  the  said  B,  to  his  writ  aforesaid  ought 
to  be  answered,  Uc, 


No.  46. 

Plea  of  GSNCRAL  NON  TENVRE  to  the  Writ. 

And  the  said  A.  comes  and  defends  his  right,  ivhen,  &c.  and 
jsays,  that  be  cannot  render  the  messuage  aforesaid,  with  the  ap« 
purtenances,  (or  the  tenements  qforesaid  with  the  appurtenant 
cesy)  to  the  said  B.,  because,  he  says,  that  he  is  not,  nor  was  at 
the  time  of  suing  forth  the  writ  aforesaid,  of  the  said  B.,  or  at 
any  time  since,  tenant  thereof  as  of  freehold ;  and  this  he  is 


*  See  some  remarks  upon  this  plea,  and  the  several  replications 
wbicli  may  be  made  to  it     Ante,  p.  178. 

f  It  does  not  seem  to  be  necessary  to  state  the  place  of  the  de- 
mandant's birth,  or  under  \.hat  allegiance  he  was  born* 
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r^tdy  to  verify.    WherofcMre  ha  iHrays  judgmeBt  of  the  said  writ, 
god  that  the  $ame  may  be  quashed,  be. 


No.  47. 
Plea  of  spaKCiAL  KON-TENuas  to  the  Writ. 

And  the  said  A*  comes  tmd  delends  his  right,  when,  See.  and 
says,  that  he  camiot  render  the  tenements  aforesaid,  with  the  ap« 
purtenances,  to  the  said  B*,  because  he  says  that  he  is  not,  nor 
was  at  the  time  of  suing  forth  the  writ  aforesaid,  of  the  said  B., 
or  at  any  time  since,  tenant  thereof,  as  of  freehold ;  but  one  C, 
of,  be.  long  before  the  suing  forth  of  the  said  writ,  to  wit,  on, 
&c.  was  seised  of  the  tenements  aforesaid,  with  the  appurtenan- 
ces, in  his  demesne,  ajs  of  fee,  (or  freehold^)  and  being  so  there- 
of seised,  afterwards,  to  wit,  on,  &z;c.  demised  the  same  to  the 
said  A.,  to  have  and  to  hold  to  him,  his  executors,  administra- 
tcwrs,  or  assigns,  from  the  day  of,  &c.  for  the  term  of  Jive  years^ 
fully  to  be  complete  and  ended.  By  virtue  whereof  the  said  A. 
entered  into  the  said  tenements  with  the  appurtenances,  and  be- 
came possessed  of  such  est9.te  therein  as  aforesaid ;  and  had  not 
at  the  time  of  suing  forth  the  said  writ,  nor  at  any  time  since, 
any  estate  therein  but  for  a  term  of  years,  in  form  aforesaid,  the 
freehold  thereof  then,  ever  since,  and  still  bemg  in  the  said  C ; 
and  this  he  is  ready  to  verify.  Wherefore  he  prays  judgment 
of  the  said  writ,  and  that  the  same  may  be  quashed,  &c. 

No.  48. 

General  sroNf-TENURE  ob  to  one  Moiety f*  in  Abatement,  and 

NON-DissExsiviT  oi  to  the  Residue. 

And  the  said  A.  comes  and  defends  his  right,  when,  &c.  and 
SB  to  one  undivided  moiety  of  the  said  mesauage,  with  the  ap- 


*  Per hi^  ia  anr  practice  there  is  no  occasion  to  plead  in  this 
manner,  in  any  case.  The  better  and  more  convenient  course 
seems  to  be  to  disclaim* or  plead  non4€tture  as  to  part  in  bar,  and 
non^sseisivit  as  to  the  residue. 
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purtenancesi  says,  that  he  cannot  render  ifae  same  to  the  said  B^ 
because,  he  says,  that  he  is  not,  nor  was  at  the  time  of  suing  forth 
the  writ  aforesaid  of  the  said  B.,  or  at  any  time  smce,  tenant 
thereof  as  of  freehold ;  and  this  he  is  ready  to  verify.  Where- 
fore, as  to  that  moiety  of  the  said  messuage,  with  the  appurten- 
ances, he  prays  judgment  of  the  said  writ,  and  that  the  same 
may  be  quashed,  he. 

And  as  to  all  the  residue  of  the  said  messuage,  with  the  ap- 
purtenances, the  said  A.  says,  that  he  did  not  disseise  the  said  B. 
of  the  same  residue  of  the  said  messuage,  with  the  appurtenan- 
ces, in  manner  and  form  as  the  said  B.  hath  thereof,  in  his  writ 
and  count  aforesaid,  above  supposed.  And  of  this  he  puts  him- 
self upon  the  country,  be. 


No.  49. 

Replication  to  a  Plea  of  non-tekure,  taking  Issue  upon  the 

Plea. 

And  the  said  B.  says,  that  his  said  writ,  by  reason  of  any 
thing  by  the  said  A.  before  alleged,  ought  not  to  be  quashed  ; 
because  he  says  that  the  said  A.,  at  the  time  of  suing  forth  the 
writ  aforesaid,  of  him  the  said  B.,  to  wit,  on  the  tenth  day  of, 
Su;.  was  tenant  of  the  messuage  aforesaid,  with  the  appurtenan- 
ces, as  of  freehold^  as  by  the  said  writ  is  above  supposed.  And 
this  he  prays  may  be  inquired  of  by  the  country,  he. 


No.  60. 

PUa  of  JOINT-TENURE*  by  <me  who  is  sued  alone,  vnth  Profert 

of  the  Deed. 

And  the  said  A.  comes  and  defends  his  right,  when,  &c.  and 
says,  that  he  holds,  and  on  the  day  of  suing  forth  the  writ  afore- 

*  It  seems  that  the  plea,  that  another  or  others  ought  to  hare 
been  joined  as  tenants  in  the  writ^  is  taken  away  by  the  Stat,  of 
Mass.  1795,  ch.  75. 
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«aid  of  the  said  B.,  oild'  always  tffterwards,  held  the  tenements 
aforesaid,  with  the  appurtenances,  jotWZy  with  one  J.  S.  of,  &cc. 
(<>r  jointly  with  M.  the  wife  of  the  said  A.)  of  the  gift  and  grant 
of  one  J.  N;  to  them  the  said  J-  S.  and  A.  [or  A*  and  Jtf.]  and 
their  heirs  jointly,  and  not  severally :  which  the  said  A.  brings 
here  into  court,  the  date  whereof  is  at  C.  on,  kc.  Which  said  J. 
S.  is  still  surviving,  and  in  full  life,  to  wit,  at  C.  aforesaid ;  and 
this  he  is  ready  to  verify.  Wherefore,  inasmuch  as  the  said  J. 
S.  is  not  named  in  the  said  writ,  the  said  A.  prays  judgment  of 
that  writ,  and  that  the  same  may  be  quashed,  &c. 


No.  51. 

Replication  to  a  Plea  of  joint-tenure,  taking  Issue  on  the 

Plea. 

And  the  said  B  says  that  his  said  writ,  by  reason  of  any  thing 
by  the  said  A.  before  alleged,  ought  not  to  be  quashed ;  because 
he  says,  that  the  said  A.,  at  the  time  of  suing  forth  the  writ 
aforesaid  of  him  the  said  B.,  to  wit,  on  the  first  day  of  June,  in 
the  year  of  our  Lord,  &cc.  was  sole  tenant  of  the  freehold  of  the 
aforesaid  messuage,  with  the  appurtenances,  as  by  the  said  writ  is 
above  supposed.  Without  this  that  the  said  J.  S.  had  any  thbg 
in  the  same.  And  this  he  prays  may  be  inquired  of  by  the 
country,  inc. 

And  the  said  A.  likewise. 


No.  62. 

Plea  that  the  demandant  is  joint-tenant  with  another,  not 

named  in  the  Writ. 

And  the  said  A.  comes  and  defends  his  right,  when,  he.  and 
says,  that  the  said  B.  never  had  any  thing  in  the  messuage  afore- 
said, witli  the  appurtenances,  except  jointly  with  one  J.  S.  of,  he. 
who  is  still  surviving  and  in  full  life,  to  wit,  at  C.  aforesaid ;  and 
this  he  is  ready  to  verify.    Wherefore,  inasmuch  as  the^  said  J* 
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8.  is  not  ndiaed  m  the  said  writ,  die  said  A.  prays  judgioeiif  #f 
that  writ,  mid  that  die  same  may  be  quashed,  &c. 

A  replieation,  taking  ismie  upon  &is  {rfea,  may  be  ^ery  4as3y 
framed  from  die  preceding,  No.  §^1 . 


No.  53. 

To  a  Writ  of  Entry  tn  the  ^ibn»  against  tufo^  one  disdaiiMf 
and  the  other  takes  the  Sole  or  Entire-tenure^  and  pleads  oterf 
J^Tan  disseisivit. 

And  the  said  A.  and  D.  come  and  defend  their  right,  when^ 
&c.  and  the  said  A.  says  that  he  cannot  render  the  messuage 
aforesaid,  with  the  appurtenances,  to  the  said  B.^  because  he 
says  that  he  is  not  tenant  thereof  as  of  freeholdy  nor  was  at  the 
time  of  suing  forth  the  writ  aforesaid  of  the  said  B.,  nor  at  any- 
time after ;  nor  ever  had  any  thing  m  the  said  messuage,  with  the 
appurtenances,  mot  claimed,  nor  now  chums,  to  have  any  thia^ 
therein ;  but  utterly  disavows  and  disclaims  to  have  any  tUng  m 
^  same ;  and  this  he  is  ready  to  verify.  Wherefore  he  prvfv 
judgment  of  die  said  writ,  and  that  the  same  may  be  ipiaah*' 
ed,  be. 

And  the  said  D.  sajrs,  that  he  is  sole  tenant  ds  of  JrwekM^ 
of  ttie  messuage  aforesaid,  with  the  appurtenances,  and  was  at 
the  time  of  sumg  forth  the  said  writ ;  vnthont  this^  that  the  said 
A.  ever  had  any  thmg  in  the  same.-  And  the  said  D.  says-  that 
he  did  not  disseise  the  said  B.  of  the  aforesaid  messuage,  with 
the  appurtenances,  as  the  said  B.  in  his  writ  aforesaid  hath  above 
supposed ;  and  this  he  is  ready  to  verify.  Wherefore  he  prays 
judgment  if  the  said  B.  his  action  aforesaid  thereof  against  bins 
ought  to  have,  be. 

Na  54. 

Replicaiion  to  the  last  Plea^  taking  Lsue^ 

And  the  said  B.  says,  that  by  reas(xi  of  any  thing  by  the  said 
D.  above  alleged,  be  ought  not  to  be  precluded  firom  having  his 
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actioo  afiHresaid  thereof  against  him,  because,  he  says,  that  the 
said  D/unjustly^and  without  judgment  dinuied  himj  the  said  B., 
in  manner^and^fonxi  as  the  said  B.,  hj  his  writ  aforesaid,  hath 
complamed.  And  this  he  prays  may  be  mquired  of  by  the 
country,  &c. 
And  the  said  D.  likewise,  &c. 


No.  65. 

To  n  Writ  of  Entry  agaimt  two  jointly ^  each  pleads  AVm*teii^ 
If  re  tvith  a  Disclaimer  ^  as  to  the  other* s  party  and  Several'tefir 
ure  as  to  the  Residue. 

And  the  said  A.  and  D.  come  and  defend  their  right,  when, 
he.  and  the  said  A.,  as  to  two  third  parts  of  the  messuage  afore- 
said, with  the  appurtenances,  [or,  as  to  sixty  acresj  parcel  of  the 
said  one  hundred  acres  of  land^  with  the  appurtenances^  being 
the  southerly  part  thereof  bounded^  ^c]  says,  that  at  the  time 
of  suing  forth  the  writ  aforesaid  of  the  said  B.,  he,  the  said  A., 
was  sole  tenant  thereof  as  of  freehold ;  without  this  that  the 
said  D.  on  the  day  aforesaid,  or  at  any  time  afterwards,  had  any 
thing  in  the  same.  And  the  said  A.  says  that  he  did  not  dis* 
seise  the  said  B.  of  the  aforesaid  messuage,  with  the  appurtenan- 
ces, as  the  said  B.  in  his  writ  aforesaid  hath  above  supposed  ; 
and  this  he  is  ready  to  verify.  Wherefore  he  prays  judgment,  if 
the  said  B.  his  action  aforesaid  thereof  against  him  ought  to 
have,  8cc. 

And  the  said  D.  as  to  one  third  part  of  the  messuage,  afore- 
said with  the  ajqpurtenances,  [or,  as  to  forty  acres j  parcel  of  the 
said  one  hundred  dcres^  fycJ]  says  that  at  the  time  of  suing  forth 
the  writ  aforesaid  of  the  said  B.,  he  the  said  D.  was  sole  tenant 
thereof  as  of  freehold,  be.  as  before.  Wherefore  he  prays 
judgment,  &c. 
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No.  56.* 

Replication  taking  Issue  on  the  above  Pleas. 

And  the  said  B.  says,  that  his  said  writ,  by  roa^on  of  any  thing 
by  the  said  A.  and  D.  before  alleged,  ought  not  to  be  quashed, 
because  he  says,  that  at  the  time  of  suing  forth  the  writ  aforesaid 
of  him  the  said  B.,  to  wit,  on  the  first  day  of  March  in  the  year 
of  our  Lord,  be.  the  said  A.  and  D.  were  joint-tenants  of  the 
messuage  aforesaid,  with  the  appurtenances,  as  by  the  said  writ  is 
above  supposed.  And  this  he  prays  may  be  inquired  of  by  the 
country,  kc. 

And  the  said  A.  and  D.  likewise. 

See  Rast.  364,  b ;  365,  a. 


No.  67. 

To  a  Writ  in  the  per,  Plea  thai  the^  Tenant  did  not  enter  ly 

the  Person  named  in  the  Writ* 

Anb  the  said  A.  comes  and  defends  bis  right,,  when,  &c.  and 
says  that  by  the  writ  aforesaid  of  the  said  B.  it  is  su^^sed  that 
the  said  A.  had  his  entry  into  the  tenements  aforesaid  hy  the  said 
/.  A".  Whereas  the  said  A.  had  his  entry  into  the  said  tenements 
ly  one  J.  &,  and  not  by  the  said  J.  N.,  as  by  the  writ  aforesudui 

*  No.  56,  Referred  to  ante  p.  133. 

Plea  that  the  writ  should  have  been  in  the  per  and  cui,  and  not  in 
the  PER. 

And  the  said  A.  comes  and  defends  his  right,  when,  &c.  and 
says  that  by  the  writ  aforesaid  of  the  said  B.  it  is  supposed  that  tlie 
said  A.  had  his  entry  into  the  tenements  aforesaid,  by  ose  J.  N. 
Whereas  the  said  A.  had  his  entry  into  the  said  tenements,  by  oae 
J.  S.  to  whom  the  said  J.  N.  demised  the  same  and  not  by  the  said 
J.  N.,  as  by  the  writ  aforesaid  is  supposed  :  and  this  he  is  ready 
to  verify.  Wherefore  he  prays  judgment  of  the  said  writ,  and  that  the 
same  may  be  quashed,  6lc. 


mpposed :  and  tins  he  is  teady  to  verify.  Wberaibre  he  prayb 
jttdgmoit  of  the  said  writ,  and  that  the  same  may  be  qua^ 
ed,  kc.    Bee  Ita$teUj  249,  a;  Booth,  179. 

No.  68. 

R^lication  to  the  above  Plea,  taking  Issue. 

And  the  said  B.  says,  that  his  said  writ,  by  reason  of  any 
thing  before  alleged,  ought  not  to  be  quashed,  because  he  says 
that  the  said  A.  had  his  entry  into  the  tenements  aforesaid  by  the 
said  J.  .AT.,  as  by  his  writ  aforesaid  is  above  supposed.  And 
this  he  prays  may  be  inquired  of  by  the  country,  be. 

And  the  said  A.  likewise,  he. 

No.  69. 

P2ea  PUIS  SABBEiH  coirriNijAHCE,  tAa<  tAe  jDemamZan^  Aiu  en- 
TEBXD  into  the  demanded  Premises,  and  disseised  the  TenasU 
therenf. 

m 

And  now  at  this  day,  that  is  to  say,  on  the  second  Monday  of 
September,  A.  D.  1824,  until  which  day  the  plea  aforesaid  was 
last  continued,  comes  the  said  A.  by  his  attorney  aforesaid, 
and  prays  judgment  of  the  writ  aforesaid,  of  the  said  B.,  be- 
cause, he  says,  that  after  the  last  continuance  of  this  cause, 
and  before  this  day,  that  is  to  say,  on  the  first  day  of  July  now 
last  past,  the  said  B.  unjusdy  and  without  judgment  entered  into 
the  said  messuage,  fyc.  with  the  appurtenances,  in  the  writ  of 
the  said  B.  mentioned,  and  disseised  the  said  A.  thereof,  and 
is  still  tenant  of  the  same,  by  his  disseisin  aforesaid ;  and  this 
he  is  ready  to  verify.  Wherefore  he  prays  judgment  of  the  said 
writ,  and  that  the  same  may  be  quashed,  &cc. 

No.  60. 

Replication  to  the  preceding  Plea,  taking  bsue. 

And  the  said  B.  says  that  his  said  writ,  by  reas(Mi  of  any  thing 
by  the  said  K  before  alleged^  ought  not  tp  be  quashed,  because, 


4V  APPX9BUL 

1m  wKySj  that  he  koi  not  entered  into  the  eaid  wteeetuigej  wkk  ik» 
eg^purtenaneeij  and  dUseUed  the  $aid  A»  thereof,  since  the  het 
continuance  of  this  cause,  in  maimer  and  fimn  as  the  said  A.  in 
his  plea  aforesaid  hath  above  alleged ;  and  this  he  prays  may  be 
mquired  of  by  the  country,  &c. 


No.  61. 

Pleaj  PUIS  BAHREIN  continuakce,  Marriage  of  a  Feme 

Sole  ;*  one  of  the  Demandants. 

And  now  at  this  day,  that  is  to  say,  on  the  second  Monday^ 
Uc,  until  which  day  the  plea  aforesaid  was  test  continued,  comes 
the  said  A.  by  his  said  attorney,  and  prays  judgment  of  the  writ 
aforesaid  of  the  said  B.  C.  and  D.,  because,  he  says,  that  after 
the  last  contmuance  of  this  cause,  and  before  this  day,  that  is  to 
say,  on  the  tenth  day  of,  tic.  the  said  Mary  D.  in  die  said  writ 
mentioned,  took  to  her  husband  and  was  joined  tn  nuxrriage  wUh 
one  John  T.,  now  the  husband  of  the  said  Mary,  to  wit»  at  C. 
aforesaid ;  and  this  he  is  ready  to  verify.     Wherefore  he  prays 
judgment  of  the  writ  aforesaid,  and  that  the  same  may  be  quash- 
ed, he. 


No.  62. 

Plea  puld  Darrein  continuance.  Death*  of  one  of  the  J%- 

mandants. 

And  now  at  thid  day,  that  is  to  say,  on  the  second  Monday, 
&0t  until  which  day  the  plea  aforesaid  was  last  continued,  comes 
the  said  A.  by  his  said  attorney,  and  prays  judgment  of  the  writ 
aforesaid  of  the  said  B.  C.  and  D.  because,  he  says,  that  after 
the  last  continuance  of  this  cause,  and  before  this  day,  that  is  to 
say,  on  the  tenth  day  of,  tic.  the  said  James  B.  in  the  said  urrit 

4 

*  Since  the  former  edition  of  this  work  was  published,  these  [rfeas 
are  taken  away  in  Massachusetts  ftjr  stat.  1826,  ch.  70. 


meniUned,  died,  ta  wit,  tt  S.  in  the  countjr  of  C.  aforesaid ; 
and  this  he  is  ready  to  verify.  Wherefore  he  prays  judgment  if 
die  court  wiQ  further  proceed  therein,  be. 


No.  63. 

Plea  of  Oenerai  wmi€,  non  DissEisnriT,  to  a  writ  of  Entry  in 
the  ^uiBiTs,  upon  the  Seidn  of  the  Demandant. 

And  the  said  A.  comes  and  defends  his  right,  when,  be.  and 
says  that  he  did  not  disseise  the  said  B.  in  manner  and  form  as 
he  in  his  writ  aforesaid  hath  above  supposed ;  and  of  this  he  puts 
himself  upon  the  country,  be. 
And  the  said  B.  likewise. 


No.  64. 

The  mme  PUm  to  a  torit  wpon  the  Seisin  of  the  Bemanianfs 

Ancestor. 

And  the  said  A.  comes  and  defends  his  right,  when,  be.  and 
says  that  he  did  not  disseise  the  said  J.  S.  in  manner  and  form  as 
the  said  B.  in  his  writ  aforesaid  hath  above  supposed  *,  and  of 
this  he  puts,  8cc. 


No.  66. 

The  same  Plea  to  a  Writ  of  Entry  in  the  per,  the  psr  and  cm, 

or  the  POST. 

And  the  said  A.  comes  and  defends  his  right,  when,  be.  and 
says  that  the  said  J.  N.  did  not  disseise  the  said  B.  [or  the  said 
J.  S.  father  or  other  ancestor  of  the  said  J7.]  in  manner  and 
form  as  the  said  B.  in  his  writ  aforesaid,  hath  above  supposed ; 
and  of  this  he  puts,  be. 


4t4  janamx. 


No.  66. 

Plea  of  NON-TENURE,  in  Bar. 

And  the  said  A.  comes  and  defends  his  right,  when,  &c.  and 
says,  that  the  said  B.  his  aforesaid  action  thereof  against  him 
ought  not  to  have,  because,  he  says,  that  he  is  not,  nor  was  at  the 
time  of  suing  forth  the  writ  aforesaid  of  the  said  B«,  nor  at  any 
time  since,  tenant  of  the  said  messuage^  with  the  appurtenances, 
therein  mentioned,  as  of  freehold;  and  this  he  is  ready  to  verify. 
Wherefore  he  prays  judgment  if  the  said  B.  his  aforesaid  action 
thereof  against  him  ought  to  have,  S^. 


No.  67. 

Replication  to  the  above  Plea^  taking  Issue, 

f  Anb  the  said  B.  says,  that  by  reaaoo  of  any  thmg  above  al« 
leged,  he  ought  not  to  be  precluded  from  having  his  aforesaid 
action  thereof  against  the  said  A.,  because,  he  says,  that  the  said 
A.,  at  the  time  of  suing  forth  the  writ  aforesaid  of  him  the  said 
B.,  was  tenant  of  the  said  mess%u!ge^  with  the  appurtenances,  as 
of  freehold^  in  manner  and  form  as  by  the  said  writ  is  above  sup- 
posed. '  And  this  he  prays  may  be  mquired  of  by  the  country. 
Sec. 

No.  68. 

Plea  of  NON  DissEisiviT  as  to  part  and  a  disclaimer,  as  to 

the  Residue. 

And  the  said  A.  comes  and  defends  hb  right,  when,  Stc.  and 
as  to  ten  acres  of  land,  be.  with  the  q)purtenances,  parcel  of  the 
tenements  aforesaid,  bounded,  Sec.  says,  that  he  did  not  disseise 
the  said  B.  in  manner  and  form,  as  he  by  his  writ  aforesaid  hadi 
above  supposed ;  and  of  this  he  puts  himself  upon  the  country, 
&c.    And  as  to  all  the  residue  of  the  tenements  aforesaid,  with 


APPXHDIX.  425 

ike  appurtenances,  the  said  A.  says,  that  he  has  nothing  therein^ 
$Mr  daimed  to  hatej  an  the  day  of  suing  forth  the  writ  aforesaid 
of  the  said  B.,  nor  ever  after ;  but  to  have  any  thbg  therein 
wholly  disavows  and  disclaims ;  and  this  he  is  ready  to  verify. 
Wherefore  he  prays  judgment  if  the  said  B.  his  aforesaid  action 
thereof  against  him  ought  to  have,  &c. 


No  69. 

Replication  to  a  Plea  of  disclaiboib,  taking  Issue* 

And  the  said  B.  says,  that  by  reason  of  any  thing  above  al- 
leged, he  ought  not  to  be  precluded,  from  having  his  aforesaid 
action  thereof  against  the  said  A.,  because,  he  says,  that  the  said 
A.,  at  the  time  of  suing  forth  the  writ  aforesaid  of  him  the  said 
B.,  and  long  afterwards,  did  claim  and  hold  the  tenements  afore- 
said with  the  appurtenances,  in  manner  and  form  as  the  said  B., 
by  his  writ  aforesaid,  hath  above  supposed ;  to  wit,  at  C.  afore- 
said.    And  this  he  prays  may  be  inquired  of  by  the  country,  be. 


No.  70. 

Plea  in  Bar^  a  conveyance  of  the  Premises  by  the  Demand-- 

ant  to  a  Stranger,  in  Fee  Simple. 

And  the  said  A.  comes  and  defends  his  right,  when,  be.  and 
says,  that  the  said  B.  his  aforesaid  action  thereof  against  him 
ought  not  to  have,  because,  he  says,  that  long  before  the  suing 
forth  of  the  writ  aforesaid  of  the  said  B.,  to  wit,  on  the  tenth 
day  of,  be.  the  said  B.,  by  his  deed  of  bargain  and  sale,  of 
that  date,  duly  executed  and  delivered,  for  a  certain  good 
and  valuable  consideration  in  the  said  deed  expressed,  grants 
ed,  bargained  and  sold  to  one  J.  N.  the  whole  of  the  said 
messuage,  with  the  appurtenances,  in  the  writ  aforesaid  of  the 
said  B.  mentioned ;  to  have  and  to  hold  the  same  to  the  said 
J.  N.,  his  heirs  and  assigns  forever ;  by  force  of  which  deed  the 
said  J.  N.,  before  the  suing  forth  of  the  writ  aforesaid  of  the 
said  B.,  became  seised  of  the  said  messuage,  with  the  appiirtenan- 
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cesy  in  his  demesne  as  of  fee  and  right ;  and  this  he  is  ready  to 
verify.  Wherefore  he  prays  judgment  if  the  said  B.  his  afore- 
said action  thereof  against  him,  for  the  recovery  of  the  tenements 
aforesaid,  ought  to  have,  8cc. 


No.  71. 

R^lication  to  the  Uut  Pleaj  that  nothing  passed  by  the  Deed 

mentioned  in  the  tenanfs  Plea. 

And  the  said  B.  says,  that  hy  reason  of  any  thing  above  al- 
leged, he  ought  not  to  be  precluded  from  having  his  aforesaid  ac- 
tion thereof  against  the  said  A.  because,  [protesting*  that  the 
deed  foresaid  in  the  plea  of  the  said  A.  above  mentioned  wom 
never  delivered  by  him  the  said  B.  to  the  said  J.  JV*.  for  repUeo' 
tion  nevertheless  in  this  behalf^  the  said  B.  says  that  nothing  in 
the  messuage  aforesaid^  with  the  appurtenances^  ever  passed 
from  him  the  said  B.  to  the  said  J.  JV.  by  force  of  the  deed 
aforesaid,  in  manner  and  form  as  by  the  plea  afdMresaid  of  the 
said  A.  is  above  supposed ;  and  this  he  is  ready  to  verify. 
Wherefore  he  prays  judgment,  and  his  seisin  of  the  tenements 
aforesaid,  with  the  appurtenances^to  be  adjudged  to  him,  &c. 


No.  71.  a. 

Plea  that  the  Demandant j  who  sues  as  Minister^  had  besignei> 

HIS  OFFICE  pending  the  writ. 

And  the  said  A.  comes  and  defends  his  right,  when,  tic.  and 
says,  diat  the  said  B.  his  aforesaid  action  thereof  against  him  ought 
not  further  to  have  or  maintain,  because  he  says  that  after  the 

commencement  of  this  action,  to  wit,  on  the day  of,  8tc.  the 

said  B.  freely  relinquished  and  resigned  his  said  office  of  minis- 
ter of  the  said  first  parish  m  C.  aforesaid ;  [or  W€U  duly  and 


*  The  protestation  between  brackets  may  perhaps  be  aa  well 
omitted. 


UgoUy  disfoUsed  from  kU  said  office  of  minister ^  ^c]  and  thisf 
the  said  A.  is  ready  to  verily ;  wherefore  he  prays  judgment  if 
the  said  B.  his  aforesaid  action  thereof  against  him  ought  further 
to  have  or  mamtalQi  be* 


No;  72. 

Pbater^  that  the  Jury  may  inquire  as  to  the  Increased  Value  ojf 
the  Premisesy  by  reason  of  Buildings  and  Improvements* 

.  And  the  said  A.  further  says,  that  he  the  said  A«  and  those 
Under  whom  he  claims,  have  been  in  the  actual  possession  .of  the 
tenements  aforesaid  with  the  appurtenances,  fot  the  space  of  six 
years  atid  more,  ncrxt  bdfore  the  suing  forth  of  the  writ  of  thcf 
said  B.  in  this  adtion,  and.  have  grektly  increased  the  value  there^ 
of,  by  virtue  of  the  buildings  and  improvements  by  them  mad^ 
upon  the  same.  He  therefore  prays  that  the  jury  who  shall  try 
the  issue  above  joined,  (if  they  shall  find  a  verdict  for  the  said 
B.)  may  also  inquire,  and  by  the  said  verdict  ascertain,  the  in- 
creased value  of  the  said  tenements,  by  reason  of  the  buildings 
and  improvements  made  thereon,  by  the  said  A«,  and  those  under 
whom  he  claims  as  aforesaid. 


No.  73, 

PrateIi  of  ike  Demandant j  thai  the  Jury  m^y  inquire  as  to  th4 
Value  of  the  Premises  triihoul  the  Improvements. 

And  the  said  B.  on  his  part  also  prays,  that  the  jury  aforesaid^ 
(if  they  find  the  increased  value  of  the  said  tenements  by  reason 
of  the  buildmgs  and  improvements  aforesaid,)  may  also,  by  their 
verdict,  ascertain  what  would  have  been  the  value  thereof,  if  no 
buildings  or  improvements  had  been  made  thereon,  by  the  said 
A.,  and  those  under  whom  he  clakns  as  aforesaid. 


akMBi^aA^WB 


*  This  prayer,  when  necessary,  is  usually  added  to  a  jrfea  isi  the 
general  issue. 
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No.  74 

Vebdict  fw  the  Demandanty  tpith  a  Finding  of  the   Value  of 

the  Improvementif  Sfc. 

The  jury  find  that  the  said  A.  did  disseise  the  said  B.  in 
manner  and  form  as  he  in  his  writ  aforesaid  hath  thereof  com- 
plained* 

And  they  further  find  the  increased  value  of  the  said  tene- 
ments, by  reason  of  the  buildings  and  improvements  made  there- 
on by  the  said  A*,  and  those  under  whom  be  claims,  to  be  — »* 
ddlars. 

They  also  find  that  the  value  of  the  said  tenements,  if  no  such 
buildings  or  improvements  had  been  made  thereon  by  the  said. 

A.,  and  those  under  whom  be  claims,  would  have  been 

dollars. 

No.  76. 

Count  in  a  Writ  of  dower  in  Massachusetts, 

Summon  A.  to  answer  unto  M.  S.*  who  was  the  wife  of  J.  S. 
late  of,  he.  deceased,  in  a  plea  of  Dower,  wherein  she  demands 
against  the  said  A.  the  third  part  of  one  messuage,  [or  af  sixty 
acres  of  land^  ^c]  with  the  appurtenances,  in  C.  bounded ,f  8ec. 
as  the  dower  of  the  said  M.  of  the  endowment  of  the  said  J.  S. 
her  said  husband,  whereof  she  hath  nothmg.  W^EIlsupoN  the 
said  M.  complains  and  says,  that  the  said  J.  S.  her  said  husband, 
during  the  coverture  of  the  said  M.  with  the  said  J.  S.,  was 
seised  of  the  messuage  eforesaid^  [or  of  the  said  sixty  acres  of 

*  When  the  action  is  brought  by  husband  and  wife,  the  form  is 
thus ;  **  To  answer  unto  J.  N.  and  M.  his  wife,  (which  said  M.  was 
formerly  the  wife  of  J.  S.  late  of,  d^c.  deceased,)  in  a  plea  of  Dow- 
er wherein  they  demand. 

f  If  the  lands  are  known  by  any  particular  name,  they  need  not 
be  described  by  tnetes  and  bounds.  10  Mass.  R,  SO,  Ayer  ts. 
^fring 
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landji  with  the  appurtenances,  m  his  demesne  as  of  fee ;  and 
that  since  the  decease  o[  the  said  J.  S.  her  said  husband,  and 
more  than  one  month  before  the  suing  forth  of  this  writ,  to  wit, 
on  the  tenth  day  of,  &c.  she,  the  said  M.,  demanded*  of  the  said 
A.,  then,  and  ever  since,  tenant  in  possession,  and  havmg  the 
immediate  estate  of  freehold  in  die  said  messuage,  [or  the  said 
sixty  (teres  of  landj']  to  assign  and  set  out  to  her  the  said  M.  her 
reasonable  dower  therein,  which  the  said  A.  hath  refused  to  do, 
and  still  deforceth  the  said  M.  thereoL 


No.  76. 

Pha  in  ABATEMENT,  NO  DEMAND  moie  Que  Month  hejore  suing 

forth  the  Writ. 

And  the  said  A.  comes  andf  says,  that  the  said  M.  did  not 
demand  of  hkn  the  said  A.  to  assign  and  set  out  to  the  said 
M.  her  reasonable  dower,  of  and  in  the  messuage  aforesaid,  with 
the  appurtenances,  one  month  before  the  tkne  of  suing  fixtk  the 
writ  aforesaid  of  the  said  M.,  in  manner  and  form  as  by  the  said 
writ  is  above  supposed ;  and  this  he  the  said  A.  is  ready  to 
verify.  Wherefore,  he  prays  judgment  of  the  said  writ,  and  that 
the  same  may  be  quashed,  &c. 


No.  77. 

Plea  in  abatement,  no  demand  upon  the  Person  who  took  the 

next  immediate  Estate  of  Freehold. 

And  the  said  A.  comes  and  says,  that  upon  the  death  of  the 
said  J.  S.,  late  husband  of  die  said  M.,  the  messuage  aforesaid 

- 

*  Though  the  stat.  1763,  ch.  40,  requires  a  demand,  it  does  not 
seem  necessary  to  insert  this  averment  in  the  count  But  it  appeavs 
to  have  been  the  uniform  practice ;  and  it  is  therefore  retained. 

t  In  pleas  to  writs  of  Dower,  defence  is  always  omitted.  Bosthp 
ItS;  Rast.  S8S,  b.  233,  a ;  8  CUt  PL  699,  «00. 
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i^itb  the  ai^urtenances,  desceaded  to  T.  S.,  and  W,  S.,  b»  sons 
and  heirs  of  the  said  J,  S.^  apd  that  they,  the  said  T.  and  W., 
took  and  had  the  next  inunediate  estate  of  freehold  and  inherit- 
ance therein,  after  the  death  of  the  said  J^  S»,  and  that  the  said 
M*  never  made  any  demand  of  them  the  said  T»  and  W.,  ox 
either  of  tbeip,  to  assigp  and  set  oyt  to  her^  the  said  M.  her 
jreaaonaJ)le  dower  of  and  in  the  aforesaid  messuage,  with  the 
appurtenances  ^  and  this  the  said  A.  is  ready  to  verify.  Where- 
fore he  prays  judgment  of  the  writ  aforesaid  of  the  said  Mr,  apd 
^at  the  same  may  be  quashed,  &c. 


No.  78. 

Plea  in  bah  Ne  UK^ups  accoupls  in  loyal  matrimonie. 

And  th?  said  A.  comes  and  says,  that  the  said  M.  ought  not  to 
have  her  dower  of  the  ten/ements  aforesaid,  [or  the  $a%d  met* 
fuagfif}  with  tb9  appurtenfun^Qs,  as  having  been  the  wife  of  the 
said  J.  S.,  because,  he  says,  that  the  said  A(.  never  vm  accdupled 
[or,  never  wot  joined]  to  the  said  J.  S.  deceased,  b  lawfiil  mat-^ 
rimony ;  and  this  the  said  A.  is  ready  to  verify.  Wherefore  he 
prays  judgment  if  the  said  M.  ought  to  have  her  dower  of  the 
tenements  aforesaid,  [or,  the  said  messuage^']  with  the  appurten* 
ances,  &c. 


No.  79. 

Rqilicati4m  t&  the  abeve  PUa^  taking  luue, 

Anb  die  said  M.  says,  that  she  ought  not,  by  reason  of  any 
thing  in  the  plea  aforesaid  of  the  said  A.  above  alleged,  to  be 
barred  from  having  her  reasonable  dower  in  the  tenements  afore- 
said, [or,  the  $aid  meisuagejl  with  the  appurtenances,  becmise, 
she  says,  that  she,  the  said  M.  on,  Uc.  was  aecwpUd  [or,  tooM 
joined]  to  the  said  J.  S«  deceased,  in  lawful  masrimopy,  to  wit, 
at,  be.  and  this  she  prays  x^^y  be  inquired  of  by  the  country,  &ic. 
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No.  80. 

Plea  in  bar,  Ne  unq^ues  seise  q^ue  Doweb. 

And  the  said  A.  comes  and  says,  that  the  said  M.  ought  not  to 
have  her  dower  of  the  messuage  aforesaid,  with  the  appurtenan- 
ces, of  the  endowment  of  the  said  J.  S.  heretofore  the  husband 
of  the  said  M.,  because,  he  says,  that  the  said  J.  S.  was  not,  on 
the  day  on  which  he  married  the  said  M.,  or  ever  after,  seised  of 
such  estate  of  and  in  the  said  messuage,  with  the  appurtenances, 
whereof  she  demands  dower,  that  he  could  endow  the  said  M. 
thereof.  And  of  this  the  said  A.  puts  himself  upon  the  coun- 
itry,  &c. 

No.  81. 

Plea  THAT  THE  HuSBAND  IS  LIVINO. 

And  the  said  A.  comes  and  says,  that  the  said  M.  ought  not 
to  have  her  dower  of  the  tenements  aforesaid,  with  the  appurten- 
ances, because,  he  says,  that  the  said  J.  S.,  of  whose  endow- 
ment the  said  M.  demands  the  same,  is  surviving  and  in  fidl 
life^  to  wit,  at,  &ic. ;  and  this  he  is  ready  to  verify.  Wherefore 
he  prays  judgment  if  the  said  M.  ought  to  have  her  dower  of 
the  said  tenements^  with  the  appurtenances,  ho. 


No.  82. 

Replication  to  the  above  Plea,  ArriRMiNO  the  Death  or  the 

Husband. 

And  the  said  M.  says,  that  she  ought  not,  by  reason  of  any 
thmg  in  the  plea  aforesaid  of  the  said  A.  above  alleged,  to  be 
barred  from  having  her  reasonable  dower  b  the  tenements  afore- 
said, with  the  appurtenances,  because,  she  says,  that  the  said  J. 
S.,  her  said  husband,  of  whose  endowment  she  demands  the 
same,  died  at,  he.  on  the  tenth  day  of,  be.  and  this  she  prays 
may  be  inquired  of  by  the  countiy,  &c. 
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No.  83. 

Plea  that  the  Tenant  has  already  assigned  Doweh. 

And  the  said  A.  comes  and  says,  that  the  said  M.  her  action*" 
aforesaid  thereof  against  him  ought  not  to  have,  because,  he  says, 
that  he,  the  said  A.,  after  the  death  of  the  said  J.  S.,  assigned 
and  set  out  to  the  said  M.  ten  acres  of  land,  with  the  appurten- 
ances, of  the  aforesaid  thirty  acres  of  land,  to  have  and  to  hold 
the  same  to  the  said  M.  for  the  term  of  her  life,  as  her  dower> 
accruing  to  her  of  and  in  the  aforesaid  thirQr  acres  of  land,  with 
the  appurtenances ;  to  which  said  assignment  the  said  M.  assent^ 
ed  and  agreed  ;  and  this  the  said  A.  is  ready  to  verify.  Where- 
fore he  prays  judgment  if  the  said  M.  her  aforesaid  action  there- 
of agamst  him  ought  to  have,  Sec. 


No.  84 

Replication  to  the  preceding  Plea^  denting  thej  Assigmment^ 

and  taking  Issue. 

And  the  said  M.  says,  that  by  reason  of  any  thing  in  the  plea 
aforesaid  of  the  said  A.  above  alleged,  she  ought  not  to  be  barred 
from  having  her  aforesaid  action  thereof  against  him,  because 
she  says,  that  the  said  A.  did  not  assign  and  set  out  to  her,":  the 
said  M.,  the  aforesaid  ten  acres  of  land,  with  the  appurtenances, 
as  the  dower  of  her  the  said  M.,  accruing  to  her  of  the  aforesaid 
thirty  acres  of-  land,  as  the  said  A.  in  his  plea  aforesaid  hath 
above  alleged.  And  this  she  prays  may  be  inquired  of  by  the 
country,  &c. 


*  This  plea,  not  denying  the  demandant's  right  to  be  endowed, 
begins  and  concludes  differently  from  the  preceding  pleas.  Sec 
Mast.  229,  a.  pi.  6. 
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No.  85. 

Pka  that  the  Demandant  has  barred  herself  ot  Dower,  by 
joining  mth  her  Husband  in  the  conveyance  of  the  Premises. 

And  the  said  A.  comes  and  says,  that  the  said  M.  ought  not 
to  have  her  dower  of  the  tenements  aforesaid,  with  the  appur- 
tenances, as  of  the  endowment  of  the  said  J.  S.,  heretofore  the 
husband  of  the  said  M.,  because,  he  says,  that  the  said  J.  S.,  on 
the  tenth  day  of,  kc.  being  seised  of  the  said  tenements  in  his 
demesne  as  of  fee,  by  his  deed  of  that  date,  duly  acknowledged 
and  recorded,  for  a  valuable  consideration  therein  mentioned, 
granted,  bargained,  and  sold  the  said  tenements,  with  the  appur- 
tenances, to  one  J.  N.  in  fee  simple ;  and  that  the  said  M.  of 
her  own  free  will,  with  the  consent  of  the  said  J.  S.  her  said 
husband,  testified  by  her  signing  and  sealing  the  same  deed  with 
him,  for  the  consideration  aforesaid,  relinquished  and  forever  re- 
nounced aU  her  right  and  claim  to  dower ^  In  the  said  tenements, 
with  the  appurtenances,  to  the  said  J.  N.,  who  thereby  became 
seised  thereof  b  his  demesne  as  of  fee,  absolutely  exempt*  and 
discharged  from  all  right  and  claim  of  dower  therein  by  the  said 
JMi. ;  and  this  the  said  A.  is  ready  to  verify.  Wherefore  he 
prays  judgment,  if  the  said  M.  ought  to  have  her  dower,  of  the 
tenements  aforesaid  with  the  appurtenances^  &c. 


No.  86. 

Confession  of  the  Demandanfs  Right  to  be  endowed^  with  a 
suggestion  thai  the  Estate  has  been  greatly  improved  and  tn- 
creased  in  Value^  since  the  Alienation  by  the  Husband. 

And  the  said  A.  comes  and  says,  that  he  caimot  deny  the  ac- 
tion aforesaid  of  the  said  M.,  nor  but  that  the  said  M.  ought  to 

*  If  the  Demandant  is  not  barred  by  the  deed  she  has  executed , 
the  facts  by  which  the  effect  of  her  deed  is  avoided  should  be  set 
^nrth  in  her  replication.    Su  ante,  262, 263. 
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be  endowed  of  the  tenements  aforesaid,  wkb  the  appurteaan^ev 
as  of  the  endowment  of  the  said  J«  S.,  heretofore  the  husband, 
of  the  said  M.  But  the  said  A.  says,  that  the  said  J.  S.  in  hic^ 
lifetime,  to  wit,  on  the^  Sec.  by  his  deed  of  that  date,  .duly  ac^ 
knowledged  and  recorded,  for  a  valuable  consideration  ther^ 
mentioned,  granted,  bargained,  and  sold  the  tenements  aforesaid^ 
with  the  appurtenances,  to  one  J,  N.  in  fee  simple ;  which  estate 
of  the  said  J.  N.  in  the  said  tenements,  with  the  appurtentocetf^ 
the  said  A.  now  has«  And  the  said  A.  further  says,  that  the 
said  tenements,  smce  the  conveyance  thereof  by  the  said  J.  & 
to  the  said  J.  N.,  as  aforesaid,  have  been  greatly  improved  and 
increased  in  value  by  the  said  J.  N.,  and  those  who  hat>^e  h^ld 
the  said  tenements  under  hiih,  and  especially  by  him  Are  said  A., 
and  that  he  has  ahoays  been  ready ^  from  the  time  of  the  deafb 
of  the  said  J*.  S.,  and  yet  is  ready,  to  render  to  the  ssdd  M.  het 
reasonable  dower  in  the  said  tenemems,  with  fhe  appurtenadces,. 
according  to  the  just  rights  of  the  said  M.,  m  respect  of  the  im- 
provements and  increased  value  thereof,  as  aforesaid.  And  the 
said  A.  prays  that  the  improvements  and  increased  value  of  the 
said  tenements,  made  as  aforesaid,  may  be  inquired  of,  kk  sdA 
manner  as  the  court  here  shall  consider,  be. 


No.  87- 

Writ  of  SEISIN  or  dower  in  Massachusetts* 

Wheeeas  M.  who  was  the  wife  of  J.  S.  deceased|  before  our 
Justices,  be.  did  recover  seisin  against  A*  of  one  third  part  of  a 
certain  messuage,  with  the  appurtenances,  in  C.  aforesaid^  in  th^ 
possession  of,  be.  as  her  dower,  of  the  endowment  of  the  said 
J.  S.  her  said  husband,  by  our  writ  of  Dower,  whereof  she  hatb 
nothing.  Therefore  we  command  you,  that  to  the  said  M. 
foB  seisin  of  one  third  part  of  the  aforesaid  messuage,  with  the 
appurtenances,  you  cause  to  be  had  without  delay,  to  hold  to  her,, 
the  said  M.,  in  severalty,  by  metes  and  bounds.  We  conunand 
you  also,  that  of  the  goods  and  chattels  of  the  said  A.  widiin 
your  precinct,  you  cause  to  be  paid  and  satisfied  unto  the  said 
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M.,  at  the  vahie  tbereof  in  money,  the  sum  of for  damages 

awarded  her  hy  our  said  court,  for  her  being  held  and  kept  out 

of  her  dower  aforesaid,  and  cost  expended  on  this  suit  with 

more  for  this  writ ;  and  thereof  to  satisfy  yourself  your  own  fees. 
And  for  want  of  goods,  be. 


No.  88. 

F0RUDBD017  m  THE  DESCENDER  hy  two  Parttners  or  co-heirs*. 

Summon  A.  to  answer  unto  M.  S.  and  E.  S.  in  a  plea  of 
Land,  wherein  they  demand  against  the  said  A.  one  messuage, 
with  the  appurtenances  in  C.  aforesaid,  bounded,  be.  which  W. 
H.  late  of,  be.  gave  to  one  T.  S.,  the  son  of  J.  S.,  and  the  heirs 
of  the  said  T.  of  his  body  issuing,  and  which,  after  the  death  of 
the  said  T.,  ought  to  descend  to  the  said  M.  and  E.  daughters 
and  heirs  of  the  said  T.,  according  to  the  form  of  the  gift  afore- 
said. Whebeupon  they  say,  that  the  said  W.  H.  gave  the  mes- 
suage aforesaid,  with  the  appurtenances,  to  the  said  T.  S.,  son  of 
the  aforesaid  J.  S.,  and  to  the  heirs  of  the  said  T.  of  his  body 
issuing,  in  form  aforesaid,  by  which  gift  the  same  T.  was  thereof 
seised  in  his  demesne  as  of  fee  and  right,  by  the  form  of  the  gift 
aforesaid,  within  twenty  years  now  last  past,  by  taking  the  profits 
thereof  to  the  value  of  ten  dollars  by  the  year.  And  from  the 
said  T.  S.  the  right  descended  to  them,  the  said  M.  and  E.,  who 
now  demand  the  same,  as  daughters  and  heirs  of  the  said  T.  S., 
according  to  the  form  of  the  gift  aforesaid  :  And  which,  after  the 
death  of  the  said  T.  ought  to  have  descended  to  them,  the  said 
M.  and  E.,  in  form  aforesaid.  And  the  said  A.  hath  thereinto 
entered,  and  unjustly  deforced  them  of  the  same. 

*  This  is  the  usual  form,  where  the  demandants  are  coparceners ; 
and  it  is  also  the  proper  form  for  co-heirs  in  our  practice. 
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No,  89. 

Plea  of  the  General  issue,  non  dedit,^  or  Ne  dona  pa^ 

And  the  said  A.  comes  and  defends  his  right,  when,  &c.  and 
says  that  the  said  M.  S.  and  E.  S.  their  action  aforesaid  thereof 
against  him  ought  not  to  have,  because,  he  says,  that  the  said  W. 
H.  did  not  give  the  aforesaid  messuage,  with  the  appurtenances, 
to  the  said  T.  S.,  the  son  of  the  said  J.  S.  and  to  the  heirs  of 
the  said  T.  S.  of  his  body  issuing,  in  manner  and  form  as  the  said 
M.  and  E.,  in  tlieir  declaration  aforesaid,  have  above  supposed^ 
And  of  tliis  he  puts  himself  upon  the  country,  &c. 

A^d  the  said  M.  S.  and  E.  S.  likewise,  &lc. 


No- 9a 

f  ORMEDON  IN  THE  DESCENDER  hy  the  Heir  of  the  Remainder- 
man in  Taily  upon  a  Cfifi  to  Husband  and  Wife. 

SoowMoir  A.  ta  answer  unto  B.  in.  a  plea  of  Land,  wherein  h»\ 
demands  against  die  said  SL  ona  hundred  acvea  of  land^  witk  13». 
ai^pur^nances,  in.  C.  bounded,  be.  which  W.  H.  ga.ve  to  J.  S*. 
and  M •  his  wi&,  and  die  heir&  of  the  bodies,  of  fbera,  the  saut  JL» 
and  M.  issuing ;  so  that  if  the  said  J.  and  M.  should  die,,  wilb* 
Quft  heirs  of  their  bodiea  lissuing,  that  di^i  the  said  land,  with  fb» 
^purtenances,  shouM  remain  to  T.  H.  the  son  of  J«  H.  of  C 
aforesaid,  and  to  the  heira  of  the  body  of  the  said  T.  issuing  ^ 
and  which  after  the  death  of  the  said  J;  S.  and  of  the  aaid  T*. 
H.  and  of  W..,  the  scm.  of  the  said  T.  H.,  ought  to  besckno  txh 
him,  the  said  B.,  son  and  heir  of  the  said  W.,  and  grandson  and 
heir  of  the  same  T.  H.  according  to  the  form  of  the  gift  afore- 
said ;  because  the  said  J.  S,  and  M.  died  without  heirs  of  their 
bodies  issuing.  Whereupon  he  says,  that  the  said  W.  H.  gave 
the  said  hundred  acres  of  land,  with  the  appintenances,  to  the 
aforesaid  J.  S.  and  M.,  and  to  the  heirs  of  the  bodies  of  them 
the  said  J.  and  M.  issuing,  so  that  if  the  same  J.  and  M.  should 
die  without  heu:s  of  their  bodies  issuing,  that  then  the  said  hun- 
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dJred  acrd0  of  laifdt  tvith  the  AppurteDtuiCds,  should  remain  lo  the 
aforeedd  T.  H.,  the  son  of  the  aforesaid  J.  H.  of  C,  and  to  the 
heirs  of  the  body  of  the  said  T.  H«  issuing,  b  form  aforesaid ; 
by  which  gift  the  said  J.  S.  and  M.  were  thereof  seised  in  their 
demesne  as  of  fee  and  right,  according  to  the  form  of  the  gift 
aforesaid,  within— *— years  now  last  past,  by  taking  the  profits 
thereof  to  the  vahie  of  one  hundred  doUars  by  the  year*  And 
from  the  said  J.  S.  and  M,  for  that  they  died  without  heirs  of 
their  bodies  issuing,  the  tenements  aforesaid  with  the  appurte- 
nances, remaijied  to  the  aforesaid  T.  H.,  son  of  the  said  J.  H,, 
which  said  T.,  after  the  death  of  the  said  J.  S.,  and  M.,  entered 
into  the  tenements  aforesaid,  with  the  appurtenances,  and  was 
thereof  seised  in  his  demesne  as  of  fee  and  right,  according  to 

the  fbnn  of  the  gift  aforesaid,  within years  now  last  past,  by 

taking  the  profits  there<^  to  the  value  of  one  hundred  doUars  by 
the  year.  And  from  the  said  T.  the  right  descended,  according 
to  the  form  of  the  gift  aforesaid,  to  one  W.,  son  and  heir  of  the 
said  T.,  and  from  the  said  W.  the  right  descended,  according 
to  the  fcNrm  of  the  gift  aforesaid,  to  the  said  B.,  who  now  de- 
mands the  same^  as  son  and  heir  of  the  said  W.  And  which| 
after  the  death  of  the  said  W«,  ought  to  have  descended  to  him, 
the  said  B.,  in  form  aforesaid.  And  the  said  A.  hath  thereinto 
entered,,  and  unjustly  deforced  him  of  the  same* 


No.  91. 

Plea  in  bar,  a  vcofvmsnt  (or  Conveyance)  with  Warranty  by 

the  Ancestor  of  the  Demandant. 

And  the  said  A.  comes  and  defends  his  right,  when,  Sec.  and 
says,  that  the  said  B.  his  aforesaid  action  thereof  against  him 
ought  not  to  have,  because,  (protesting  that  the  said  W.  H.  did  no^ 
give  the  tenements  aforesaid,  with  the  appurtenance's,  to  the  said 
J.  S«  and  M.  his  wife,  in  manner  and  form  as  the  said  B.,  in  his 
writ  aforesaid,  hath  above  supposed,  for  plea  in  this  behalf)  he 
says,  that  the  said  T.  H.,  the  grandfather  of  the  said  B.,  whose 
heir  he  is,  that  is  to  say,  son  of  W.,  son  of  the  said  T.  H.,  was 
seised  of  the  tenements  aforesaid,  with  the  appurtenances,  in  his 
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demesne  as  of  fee ;  and  being  so  th^^eof  seised,  by  his  eertaui 
Deedy  sealed  with  his  seal,  which  the  said  B.  produces  here  m 
court,  the  date  whereof  is  the  tenth  day  of  March,  in  the  year, 
be.  gave,  granted,  bargained,  sold,  and  confirmed  to  one  W,  M« 
the  tenements  aforesaid,  with  the  appurtenances,  by  the  name  of 
one  hundred  acres  of  land,  with  the  appurtenances,  lying  hi  C« 
in  the  county  of  M.  bounded,  &c.  to  have  and  to  bold  the  same 
to  him,  the  said  W.  M.,  his  heirs  and  assigns  forever.  And  the 
said  T,  H.  hound  himself  and  his  heirs  by  the  said  deed  to  war^ 
rant  the  tenements  aforesaid,  with  the  appurtenances,  to  lum  the 
said  W.  M.,  his  heirs  and  assigns,  against  all  persons,  he.  by 
virtue  of  which  grant,  bargain,  sale,  and  confirmation,  the  said 
W.  M.  was  thereof  seised  in  his  demesne  as  of  fee ;  which  estate 
of  the  said  W.  M.  in  the  tenem^ts  aforesaid,  with  the  aj^urte^ 
nances,  the  said  A.  now  hath ;  and  says,  that  sufficient  descended 
to  the  said  B.  from  ^  said  T,  H.,  his  gran^aAer^  by  kereOr- 
tary  desee$U  ifn  fee  simple^  to  the  value  <£  the  tenements  aforesaid, 
with  the  appurtenances,  to  wit,  at  L.  in  the  county  of  M.  afore* 
said ;  and  this  he  is  ready  to  verify-.  Wherefore  he  prays  judg* 
ment  if  the  said  B.,  contrary  to  the  said  deed  of  the  said  W.^ 
his  ancestor^  which  contains  the  warranty  (foresaid,  his  action 
aforesaid  for  the  recovery  of  the  tenements  aforesaid,  with  die 
appurtenances,  against  him  the  said  A.  ought  to  have,  &c. 


No.  91,  a. 

lUflication^  denying  that  he  has  ant  thing  bt  descent  from 

the  Ancestor  who  made  the  Warranty, 

And  the  said  B.  says,  that  by  any  thing  above  alleged,  he 
ought  not  to  be  precluded  from  having  his  action  aforesaid,  for 
the  recovery  of  the  tenements  aforesaid,  with  the  appurtenances, 
against  him  the  said  A.,  because,  he  says,  that  nothing  descended 
to  him,  the  said  B.,  from  the  said  T.  H.,  his  grandfather,  in 
manner  and  form  as  the  said  A.  hath  above  alleged.  And  this 
he  prays  may  be  inquired  of  by  the  countiy,  &lc. 

And  the  said  A.  likewise,  S^. 
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No.  92. 

FoRMEBON  IN  THE  REVERTER  ly  the  Heir  of  the  Donor. 

Summon  A.  to  answer  unto  B.  in  a  plea  of  Land,  wherein  he 
demands  against  the  said  A«  one  messuage,  be.  with  the  appur* 
tenanceSf  in  C,  bounded,  be.  which  W.  H.,  uncle  of  the  said 
B.y  whose  heir  he  is,  gave  to  T.  S.,  the  son  oi  J*  S.  of  C,  and 
the  heirs  of  his  body  issuing ;  and  which,  after  the  death  of  the 
said  T.  S.,  and  of  W.  S.,  son  and  heir  of  the  said  T.  S.,  ought 
TO  BEVBBT  to  the  Said  B.,  because  the  said  W.,  son  and  heir  c^ 
the  said  T,,  died  without  heirs  of  his  body  issuing.  Where- 
upon he  says,  that  the  said  W.  H.,  uncle  of  him  the  said  B., 
vms  seised  of  the  tenements  aforesaid,  with  the  appurtenances^ 
in  his  demesne  as  of  fee  and  right,  within  twenty  years  now  last 
pan,  by  taking  the  i^fits  thereof  to  the  value  of  sixty  doUara  by 
the  year ;  and  being  so  seised,  gave  the  tenements  aforesaid^ 
with  the  appurtenances,  to  the  aforesaid  T.  S*,  and  to  the  heirs 
of  his  body  issuing,  in  form  aforesaid ;  by  which  gift  the  said  T* 
S»  was  thereof  seised  in  his  demesne  as  of  fee  and  right*  by 
form  of  the  gift  aforesaid,  by  taking  the  profits  thereof,  to  the 
value  of  sixty  dollars  by  the  year.  And  from  the  said  T.,  the 
right  descended,  by  the  form  of  the  gift  aforesaid,  to  the  said 
W.,  as  son  and  heir  of  the  said  T. ;  and  from  the  said  W.,  the 
son  of  the  said  T.,  (for  that  the  said  W.  died  without  heirs  of 
his  body  issuing,)  the  right  reverted  to  the  said  W.  H.,  the  uncle 
of  the  said  B«,  as  to,  the  donor  of  the  tenements  aforesaid,  with 
the  appurtenances ;  and  from  the  said  W.  H.  the  donor,  the 
right  descended  to  him  the  said  B.^  who  now  demands  the  same, 
as  cousin  and  heir  of  the  said  W.  H. ;  that  is  to  say,  son  and 
heir  of  one  J.  H.,  brother  and  heir  of  the  said  W.  H.  And 
which,  after  the  death  of  the  said  T.  and  the  said  W.,  for  that 
the  said  W.  died  without  heirs  of  his  body  issuing,  ought  to  have 
reverted  to  him  the  said  B.,  in  form  aforesaid.  And  the  said 
A.  hath  thereinto  entered,  and  unjustly  deforced  him  of  the 
same. 
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No.  9a 

FoKKBDON  IN  THE  B£MAiKDSB,  by  Bewmnder^mon  in  TaUj 
after  the  death  of  the  Donee  in  Tail  without  Issue^  with  a 
Profert  of  the  Deed,  ^c. 

Summon  A.  to  answer  unto  B.  in  a  plea  of  Land,  wherein  he 
demands  against  the  said  A,  a  certain  messuage,  with  the  appur- 
tenances, in  C.  bounded,  be.  which  W.  H.  gave  to  T.  S.  and 
ibe  heirs  of  his  body  issuing,  so  that  if  the  said  T.  should  die 
without  heirs  of  his  body  issuing,  the  said  messuage,  with  the  ^ 
purtenances,  idiould  renuiin  to  the  said  B%  and  the  heirs  of  his 
body  issuing ;  and  which^  after  the  death  of  the  said  T.,  ought 
to  remain  to  the  aforesaid  B.,  according  to  the  ibrm  of  the 
gift  aforesaid,  because  the  bM.  T.  died  without  heirs  of  his 
body  issuing,  8tc.  Whobiisupon  he  says^  that  the  said  W.  H« 
gaire  the  messuage  aforesaid,  with  die  appurtenances,  to  the 
aforesaid  T.  S.  and  to  the  heirs  of  his  body  issuing,  so  ihaf 
if  the  said  T.  should  die  without  heirs  of  his  body  issuing, 
the  said  messuage,  with  the  appurtenances,  should  remain  to  the 
said  B.  and  the  heirs  of  his  body  issuing } .  by  which  gift  the  said 
T.  Sv  was  seised  of  the  messuage  aforesaid,  with  the  appurten* 
ances,  in  his  demesne  as  of  fee  and  right,  according  to  the  fonn 
of  the  gift  aforesaid,  withm  twenty  years  now  last  past;  by  taking 
die  profits  thereof  to  the  ralue  of  twenty  dollars  by  the  year. 
And  from  the  said  T.,  because  he  died  without  heirs  of  his  body 
issubg,  the  right  remained,  by  the  form  of  the  gift  aforesaid,  to 
die  said  B.,  who  now  demands  the  same.  And  which,  after  the 
death  of  the  said  T.,  ought  to  have  remained  to  the  said  B.,  in 
form  aforesaid.  And  the  said  B.  brings  here  into  court  a  cer- 
tain deed  under  the  hand  of  the  said  W.  H.,  which  sufficiendy 
attests  the  gift  and  remainder  aforesaid,  in  form  aforesaid,  the 
date  whereof  is  the  tenth  day  of  June  in  the  year,  &c.  And 
the  said  A.  hath  thereinto  entered,  and  unjustly  deforced  him  of 
the  same. 
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No.  94 

FoRMEDON  IN  THS  RSMAiNDEB  by  Deimee  of  the  Remainder  in 
Fee  J  after  the  Death  of  Devisee  for  IJfe, 

Summon  A.  to  answer  unto  B.  in  a  plea  o(  Land,  wherein  he 
demands  against  the  said  A.  one  messuage,  wi&  the  uappxiXeosa^ 
ces,  in  C*  bounded,  be.  which  J.  S.  gave  to  M«,  the  wife  of  thft 
said  J.  S.,  for  the  term  of  the  life  of  the  said  M.,  so  that  ihd 
said  messuage,  with  the  appurtenances,  after  the  death  of  the 
said  M.  ought  to  remain  to  the  said  B.  and  to  his  heirs  and  as^ 
signs  forever.  Whereupon  he  sajs,  that  the  said  J.  S«,  oft  the 
tenth  day  of  March,  in  the  year,  be.  was  seised  of  the  messu* 
age  aforesaid,  with  the  appurtenances,  in  his  demesne  as  of  fee 
and  right,  by  taking  the  profits  thereof  to  the  value  of  sixty  dol- 
lars by  the  year ;  and  being  to  thereof  seised,  on  the  same  day 
aforesaid,  by  his  last  will  and  testament  in  writing,  duly  execut- 
ed, and  afterwards  by  die  Judge  of  Probate  for  the  said  county, 
proved,  approved,  and  aBowed,  devised  the  messuage  aforesaid, 
with  the  appurtenances,  to  the  said  M.,  wife  of  the  said  J.  S., 
during  the  life  of  the  said  M. ;  the  remainder  thereof,  after  the 
death  of  the  said  M.,  to  the  said  B%  and  U>  his  heirs  and  assigns 
forever ;  by  virtue  of  which  devise  the  said  M.  within  twenty 
years  now  last  past,  was*  thereof  seised  in  her  demesne  as  of 
fi-eehold,  according  to  the  form  of  the  gift  aforesaid,-  by  tak- 
ing the  profits  thereof  to  the  value  of  sixty  dollars  by  the 
year.  And  after  the  death  of  the  said  M.,  the  right  remained^ 
according  to  the  form  of  the  gift  aforesaid,  and  by  virtue  of  the 
devise  aforesaid,  to  the  said  B.,  who  now  demands  the  same. 
And  which,  after  the  death  of  the  said  M.,  ought  to  have  re- 
mained to  the  said  B.  in  form  aforesaid.  Acd  the  said  A.  hath 
thereinto  entered,  and  unjustly  deforced  him  of  the  same. 


No.  96- 

Plea  in  JSor,  non  detisavit. 

And  the  said  A.  comes  and  defends  his  right,  when,  be*  and 
says,  that  the  said  B.  his  aforesaid  action  thereof  againat  him 
ought  not  to  have,  because,  he  says,  that  the  said  J.  S.  deceased  did 
not  detfite*  the  n^essuage  aforesaid,  with  the  appurtenances,  to  the 
said  M.,  the  wife  of  the  said  J.  S.,  for  the  term  of  her  life,  and 
the  remainder  thereof,  after  the  death  of  the  said  M.,  to  the  said 
B.,  his  heirs  and  assigns  forpver,  in  manner  and  form,  as  by  the 
writ  aforesaid  of  the  said  B^  is  above  supposed.  And  of  this  he 
puts  himself  upon  the  country,  &ax. 


No.  96. 

FoRXKDON  IN  THE  REMAiNBEB  bjf  the  B^s  of  the  Renumder^ 
man  in  Fee  after  several  Remainders  in  Tail. 

Summon  A.  to  answer  unto  B.  and  D.  in  a  plea  of  Land, 
wherein  they  demand  against  the  said  A.  one  messuage,  with  the 
appurtenances,  in  C.  bounded,  he.  which  J.  C.  Esq.  gave  to 
J.  C.  his  son,  and  the  heirs  of  the  body  of  the  said  J.  C.  the  son 
issuing,  so  that  if  the  said  J.,  the  son,  should  die  without  heirs  of 
his  body  issuing,  the  said  messuage,  with  the  appurtenances,  should 
remain  to  H.,  the  brother  of  the  said  J.  C,  the  son,  and  the  heirs 
of  his  body  issuing  ;  and  if  the  said  H.  should  die  without  heirs 
of  his  body  issuing,  the  messuage  aforesaid,  with  the  appurtenances, 
should  rem4iin  to  R.,  the  brother  of  the  ^d  H.,  and  to  his  heirs 
and  assigns  forever.  And  which,  after  the  death  of  the  said  J.  C. 
the  son,  and  the  said  H.  and  R.  ought  to  remain  to  the  aforesaid 
B.  and  D.,  as  cousins  and  heirs  of  the  said  R.,  according  to  the 
form  of  the  gift  aforesaid  ;  because,  the  said  J.  C.  the  son,  and 
the  said  H.  and  R.  died  without  heirs  of  their  bodies  issuing. 


*  Non  Devisavit  is  not  strictly  a  general  issue.     8u  ante  p.  908. 
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WfiExsiTFOir  they  say,  that  the  said  J.  C.  Esq*  gave  the  messuage 
aforesaid,  with  the  appurtenances,  to  the  aforesaid  J.  C.  his  son, 
and  the  heiis  of  the  body  of  the  said  J.  C.  the  son  issuing,  sa 
that  if  the  said  J.  C^  the  son  should  die  without  heirs  of  his  body 
issuing,  the  messuage  aforesaid,  with  the  appurtenances,  should 
remain  to  the  said  H.,  the  brother  of  the  Said  J.  C,  the  son,  and 
the  heirs  of  the  body  of  the  said  H.  issuing ;  and  if  the  said  H. 
should  die  without  heirs  of  his  body  issuing,  the  messuage  afore-' 
wd,  with  the  appurtenances,  should  remain  to  the  said  R.  brotheif 
of  the  said  H.,  and  to  his  heirs  and  assigns  forever,  in  form  afore- 
said.     By  force  of  which  gift  the  said  J.  C,  the  son,  was  seised 
of  die  messuage  aforesaid,  with  the  appurtenances,  in  his  demesne 
as  of  fee  and  right,  according  to  the  form  of  the  gift  aforesaid, 
withm  twenty  years  now  last  past,  by  taking  the  profits  thereof  to 
the  value  of  twenty  dollars  by  the  year.  -  And  after  the  death  of 
the  said  J.  C,  the  son,  and  the  said  H.  and  R«,  for  that  each  of 
them  the  said  J.  C.  the  son,  and  the  said  H.  and  R.  died  without 
heirs  of  their  respective  bodies  issuing,  the  right  remained  to  the 
said  B.  and  D.,  who  now  demand  the  same,  as  cousins  and  heirs 
of  the  aforesaid  R ;  that  is  to  say,  as  sons  and  heirs  of  M.,  sis-< 
ter  and  heir  of  the  said  R.    And  which,  after  the  death  of  the 
said  R.,  ought  to  have  remained  to  the  said  B.   and  D.  in  forfu 
aforesaid.     And  the  said  A«  hath  thereinto  entered,  and  unjusdy 
deforceth  them  of  the  same* 


No.  97 

Writ  ot  right  on  ilie  Seisin  of  the  Demandants 

Summon  A.  to  answer  unto  B.  in  a  plea  of  land,  wherem  the 
said  B.  demands  against  the  said  A.  one  messuage,  with  the 
appurtenances,  in  C.  aforesaid,  bounded,  he.  which  he  claims  to 
be  the  right  and  inheritance  of  him  the  said  B.  bt  our  writ  or 

RIGHT. 

Whereupon  the  said  B.  says,  that  he  was  seised  of  the  ten- 
ements aforesaid,  with  the  appurtenances,  in  his  demesne  as  of 

56 
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fee  and  right,  witfam  thirty  years  now  last  pest,  by  taking  the 
profits  thereof  to  the  value  of  twen^  ddlars  by  the  year,  and 
ought  now  to  be  in  quiet  possession  thereof.  Yet  the  said  A* 
unjoatly  withhoMa  the  same,  &c. 


No.  98. 

Wbit  or  EIGHT  fry  Husband  and  Wife,  upon  the  Seisin  of  her 

Ancestor. 

Summon  A.  to  answer  unto  B«  and  M.  his  wife,  in  a  plea  of 
Land,  wherein  they  demand  against  the  said  A.  one  messuage, 
with  the  appurtenances,  in  C.  aforesaid,  bounded,  &ic.  which 
they  claim  to  be  the  right  and  inheritance  of  the  said  M.  bt  our 
WRIT  OF  RIGHT.  Whereupon  the  said  B.  and  M.  say,  that  J.  S. 
deceased,  whose  heir  she  the  said  M.  is,  was  seised  of  the  tene- 
ments  aforesaid,  with  the  appurtenances,  in  his  demesne  as  of 
fee  and  right,  within  forty  years  now  last  past,  by  taking  the 
profits  thereof  to  the  value  of  fifty  dollars  by  the  year.  And 
fircHn  him  the  said  J.  S.,  for  that  he  died  without  issue,  the  right 
of  the  tenements  aforesaid,  with  the  appurtenances,  descended  to 
T.  S.J  his  brother  and  heir.  And  firom  the  said  T.  S.  the  right 
of  the  tenements  [aforesaid,  with  the  appurtenances,*  descended 
to  W.  S.,  son  and  heir  of  the  said  T.  S.  And  firom  the  said  W, 
S.  the  right  of  the  said  tenements,  with  *the  appurtenances,  de- 
scended to  the  said  M.,  daughter  and  heir  of  the  said  W.  S., 
and  wife  of  the  said  B. ;  and  they  now  demand  the  same,  as  the 
right  of  the  said  M.,  and  say  they  ought  to  be  in  quiet  possession 
thereof.    Yet  the  said  A.  unjustly  withholds  the  same,  ficc. 
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No.  99. 

Pka  in  bar*  to  a    Writ  of  Rights  Denial  of  the  Jlncutor^s 

Seisin. 

And  the  said  A.  comes  and  defends  tJie  Right  of  the  afore- 
said B.  and  his  seisin,  SfC.  and  says,  that  the  aforesaid  J.  S.  late 
father  [or  other  ancestor"]  of  the  said  B.  was  not  seised  of  the 
tenements  cforesaid,  with  the  appurtenances,  or  any  part  thereof, 
in  his  demesne  as  of  fee  and  right,  in  manner  and  form  as  the 
said  B.  in  his  writ  aforesaid  hath  above  supposed :  And  of  this 
the  said  A.  puts  himself  upon  the  country,  he. 


No.  100. 

Joinder  of  the  mise  upon  the  mere  Right. 

And  the  said  A.  comes  and  defends  the  right  of  the  said  B. 
[the  demandant,]  and  the  seisin  of  the  said  J.  S.  (the  ancestor 
flamed  in  the  count,)  when,  8ax.  and  whatsoever  else  he  ought  ta 
defend,  and  chiefly  of  the  tenements  aforesaid  with  the  appurten- 
ances, as  of  fee  and  right,  and  puts  himself  upon  the  country, 
be.  and  prays  a  recognition  to  be  made,  whether  he  the  said  A. 
has  greater  right  or  title  to  hold  the  tenements  aforesaid,  with  the 
appurtenances,  to  him  and  his  heirs,  as  he  now  holds  the  same ; 
or  whether  the  said  B.,  the  demandant,  has  title  to  hold  the  same 
tenements  with  the  appurtenances,  as  he  has  above  demanded  the 
same,  &c. 

And  the  said  B.  likewise,  &c. 

•  iSfee  3  Chit.  PI  654,  and  10  Wentw.  PL  215,  220,  several  spe- 
cial pleas  in  bar,  in  writs  of  Right.  But  a  special  plea  does  not 
seem  to  be  either  necessary  or  advisable.  *  The  only  inducement  to 
plead  a  special  bar  in  the  English  courts,  is  to  avoid  the  delay  and 
difficulty,  as  well  as  expense,  of  trying  the  issue  upon  the  mere 
Right  by  the  Chand  assize*.  In  our  practice  that  reason  does 
not  exist ;  the  issue  upon  the  mere  Right  being  tried  in  the  same 
manner  as  other  issues  of  fact 


No.  101. 

Action  far  the  mesne  profits. 

Attach  the  goods,  be*  of  A*  to  answer  unto  B.  in  a  plea  oj 
treipcusj  for  that  the  said  A.^  heretofore,  to  wit,  on  the,  be.  with 
force  and  arms,  broke  and  entered  a  certain  messuage  o(  the 
said  B.  in  C,  bounded,  &cc.  {thepremi$e$  are  tinuMy  described  09 
tn  the  action  by  tohich  they  have  been  recovered,']  and  ejected,  ex^ 
polled,  and  amoved  the  said  B.  from  the  possession  and  occupa^ 
tion  thereof,  and  continued  him  so  expelled  and  amoved  thercK 
from,  for  a  long  space  of  time,  to  wit,  from  the  day  and  year 
aforesaid,  until  and  upon  the  tenth  day  of,  &c.  [the  day  on  loAicA 
he  took  poueuion^']  and  durbg  all  the  time  aforesaid,  took  and 
received  to  the  use  of  hun,  the  said  A»,  all  the  issues  and 
profits  of  the  said  tenements,  being  of  great  value,  to  wit,  of  the 
value  of  two  hundred  dollars  by  the  year.  Whereby  the  said  B., 
during  all  the  time  aforesaid,  lost  the  issues  and  profits  of  the 
said  tenements,  with  the  appurtenances,  and  was  wholly  deprived 
df  the  use,  improvement,  and  enjoyment  of  the  same. 

Note.  If  any  particular  damage^  waste  or  other  injury  has 
been  committed  by  the  tenant,  while  he  held  tlie  possession,  it 
may  be  recovered  in  this  action.  But  the  injury  must  be  stateii 
specially  in  the  declaration.    Ante^  p.  373, 
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Note  A.  refetred  to  at  p.  60. 

t]!ontainmg  several  anciekt  records  of  proceedings  in  the 
Courts  of  the  Colony  and  Province  of  Massachusetts, 
for  the  recovery  of  Real  Property j  to  the  end  of  the  17th  cen- 
tury. 

1.  At  a  County  Court  held  at  Cambridge,  the  fifth  day  of  the 
second  month,  1653. 

Mr.  Robert  Spencer,  plaintiff,  against  Capt.  Simonds  Willard, 
Executor  of  the  estate  of  Richard  Hyde,  decsBsedyfordeteyning 
of  an  estate  left  bim  by  the  said  Richard  Hyde,  to  the  value  of 
Eighty  pounds. 

The  Jury  finde  for  the  defendant,  according  to  the  last  will  of 
the  9aid  Richard  Hyde,  recorded  in  Court,  and  costs  of  Court, 
six  shillings. 

[action  on  the  case.] 

%  At  a  County  Court  held  at  Cambridge,  the  fourth  day  of  the 
eighth  month,  1653. 

Master  John  Glover,  plaintiff,  against  Mr.  Henry  Dunster,  in 
an  action  of  the  case  for  withholding  certain  lands  and  houses ^ 
of  right  appertaining  to  him,  in  Cambridge.  The  Jury  findetb 
for  the  plaintiff  all  those  lands,  with  the  houses  thereon,  whereof 
Elizabeth,  the  mother  of  the  said  John  Glover,  was  seised,  in 
the  time  of  her  widowhood,  in  Cambridge,  tliat  the  said  John 
Glover  is  the  proper  heir  thereof,  and  costs  of  Court. 

[action  on  the  case.] 

3.  At  a  County  Court  held  at  Cambridge,  Oct.  16,  1656. 

Scottow  and  Lake,  Trustees  of  Gibbens,  vs.  Henry  Dunster 
and  Joseph  Cooke,  Guardians  of  Mary  Cooke,  in  an  action  of 
the  calUfhr  deteyning  aparceU  of  land,  about  twelve  acres,  hte 
in  the  occupation  of  Squa  Sachem.  The  defendants  appearing 
in  Court,  acknowledged  they  were  legally  summoned  by  the  plain- 
tiSk  i  and  the  plamtiffs'  letter  of  attorney  was  openly  read  in 
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court.  The  pleas  of  both  parties  were  heard,  and  evidences 
respectively  read,  which  are  on  file  with  the  records  of  this  Court* 
The  JuTj  find  for  the  plaintiffs  the  land  in  controversie,  and  dam^ 
age  ten  shillings j  and  costs  of  Court,  £1.  4.  4.  Executicm  vras 
granted  to  Mr.  Scottow  13,  8mo.  1656. 

[special  vebbict.] 

4.  At  a  County  Court  held  at  Charlestown,  Dec.  16,  1663. 

Ruth  Mead,  plaintifi",  against  William  Dowdy  and  Solomon 
Phipps, /or  deteyning  aparceU  oj  land  which  was  her  husband's; 
Both  parties  appeared  in  Court,  the  said  Ruth  appearing  by  her 
attorney,  John  Smith.  The  defendants  confessed  that  the  land 
sued  for  was  sometime  in  the  possession  of  William  Cole,  de- 
ceased. 

The  Jury  having  heard  the  case,  brought  in  a  special  verdict^ 
viz.  for  the  plaintiff,  in  case  she  be  the  heyre  of  James  Cole. 
The  Bench  determined  that  the  said  Ruth  Mead  is  the  heyre 
of  the  said  James  Cole,  during  her  life ;  and  do  find  for  her, 
and  costs  of  Court,  six  shillings  and  six  pence. 

[action  on  the  case.] 

5.  At  a  County  Court  held  at  Charlestown,  June  17,  1673. 

Joseph  Broadish,  plaintiff,  against  Dr.  Leonard  Hoar,  Capt. 
Thomas  Savage,  Mr.  Peter  Brackett  and  John  Broadish,  de- 
fendants, in  an  action  of  the  ease  for  the  title  of  the  houses  and 
lands  which  were  sometime  Robert  Broadish's,  deceased,  lying 
and  being  in  Cambridge.  The  parties  summoned  appeared ; 
and  after  a  full  hearing  of  their  pleas  and  evidences,  the  Jury 
brought  in  their  verdict,  finding  for  the  plaintiff  the  tide  of  the 
bouses  and  lands  sued  for,  according  to  the  tenor  of  the  attach* 
ment,  and  costs  of  court. 

[mortgage.] 

6.  At  a  County  Court  held  at  Charlestown,  Dec^  15,  1674. 

Richard  Lowder,  plamtiff,  against  John  Cole,  senior,  in  sm 
action  on  the  ease^for  not  giving  possession  of  a  parceU  of  land^ 
situate  on  the  north  east  end  of  his  house,  according  to  a  mort- 
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gage,  dated,  &c.  Both  parties  appeared  and  joined  issue  in  the 
case.  The  jury,  having  heard  their  pleas  and  evidences,  brought 
in  their  verdict,  finding  for  the  plaintiff  the  land  forfeited  by  the 
mortgage,  and  costs  of  court. 


[mortgage.] 

7.  At  a  County  Court  held  at  Cambridge,  Oct.  3,  1676. 

Mr.  Samuel  Appleton,  plaintiff,  against  Caleb  Church,  de- 
fendant, in  an  action  of  the  cascj  for  the  possession  of  five  eighth 
parts  of  the  corn-mill  in  Watertovm.  Both  parties  appeared 
and  joined  issue  in  the  case.  The  Jury,  having  heard  the  several 
pleas  and  evidences  in  the  case,  brought  in  their  verdict,  find- 
ing for  the  plaintiff  all  Mr.  Payne's  right  in  the  said  mills  and 
land,  according  to  the  mortgage,  and  costs. 

[review.] 

8.  At  a  County  Court  held  at  Boston,  July  27,  16S0. 

William  Hallowell,  Junior,  Benjamin  Hallowell,  and  Edward 
Ashley,  who  married  Mary  Hallowell,  or  their  lawful  attorney, 
plaintiffi,  contra  Stephen  Butler,  senior,  defendant,  in  an  action  of 
review  of  an  action  prosecuted  by  the  now  plaintiffs  against  the 
said  Stephen  Butler,  at  a  County  Court  in  Boston,  in  July  last, 
for  withholding  under  pretence  of  right,  by  executorship  to  Mary 
Ward,  late  wife  of  Benjamin  Ward,  and  other  false  pretences^  an 
estate  to  the  value  6f  four  hundred  poimds,  or  thereabout,  which 
did  belong  unto  Benjamin  Ward  aforesaid,  and  now  is  the  proper 
right  of  the  plaintiffs,  who  are  the  right  and  undoubted  heirs  of 
said  Benjamin  Ward,  kc.  according  to  attachment. 

The  attachment  and  evidences  in  the  case  produced,  being 
read  and  committed  to  the  Jury,  which  are  on  file,  the  Jury 
brought  in  their  verdict,  that  they  found  for  the  plaintiffs  the 
house,  lands,  and  appurtenances  thereunto  belonging  sued  for, 
and  costs  of  court.  The  defendant  appealed  firom  this  judgment, 
unto  the  next  Court  of  Assistants,  and  gave  bond  for  prosecution 
to  eflfect. 
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8.  [The  appellees  haTing  recovered  jodgiaent  in  the  Conrt  ef 
Assutants,  the  Mowing  writ  of  pogssssioin  was  ifiBued  by  Ihuft 
court.] 

To  John  Cfreeney  Marshall  Qener^i. 

In  his  majesty's  name,  you  are  required  to  levy  by  way  of 
Execution  on  the  houses,  lands^  and  appurtenances  thereunto 
belonging,  as  in  the  judgment  of  the  county  Court  above  written, 
and  as  is  there  expressed ;  and  also  in  costs  in  money  from 
Stephen  Butler,  the  sum  of  £6.  6.  and  deliver  the  same,  with 
two  shillings  for  this  execution,  to  William  Hallowell,  Benjamin 
Hallowell,  and  Edward  Ashley,  or  their  attorney,  which  is  a  safr 
isfaction  of  the  judgment  of  the  Court  of  Assistants,  sitting  in 
Boston  the  1st  of  September  last,  confirming  the  same ;  making 
your  return  as  the  law  directs. 

Dated  m  Boston,  this  9th  of  November,  1680. 

By  the  Court.     Edwabd  Rawson,  Sec'y^ 

I  hereby  depute  Marshall  Return  Wayte 
to  extend  this  execution.     Dec.  2,  1680. 

Jno.  Greene^  Marshall  Gen* 

[action  by  an  administratrix,  to  recover  land.} 

9.  At  a  County  Court  held  at  Boston,  July  29,  1684. 

Ann  Sheffield  alicLs  Perry,  plamtifi*,  contra  Joseph  Holmes  of 
Boston,  defendant,  in  an  action  of  the  case  for  that  the  said 
Holmes  has  possessed  himself  in,  and  doth  refuse  to  give  her  pos- 
session of,  a  parcell  of  land  and  buildings  thereon,  lying  at  the 
south  end  of  Boston,  near  the  wind-mill  point,  which  of  right 
doth  belong  to  the  plaintiff,  it  bemg  lately  her  husband  Sheffield's, 
deceased ;  letters  of  administration  being  granted  to  the  plaintiff, 
with  all  due  damages.  The  attachment  and  evidence  in  the 
case  produced  being  r^ad,  and  committed  to  the  Jury,  which  are 
on  file,  the  Jury  brought  in  their  verdict,  they  found  for  the 
plaintiff  possession  of  the  house  and  land  sued  for,  and  costs  of 
Court. 
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[writ  of  possession.] 

To  John  GreenBj  Marshall  General^  or  his  lawful  Deputy. 

You  are  hereby  required  in  his  majesty's  nave  to  give  pos" 
session  of  the  house  and  land  mentioned  in  the  County  Court's 
judgment,  be. 

[mortgage.] 

10.  At  a  County  Court  held  at  Charlestown,  16  4th  month,  1685. 

Joseph  HolmeSy  assignee  of  Mrs.  Sarah  GiB>ert,  widow,  plain-* 
tiff,  against  Capt.  Lawrence  Hammond,  defendant,  in  an  acdcxi 
of  the  case  for  refusing  to  give  the  plaintiff  possession  of  a  bouse 
and  land,  l3ring  and  bemg  situate  in  Charlestown,  which  house 
and  land  is  the  plaintiff's  just  right,  as  shall  appear  by  mortgage 
or  deed  of  sale,  under  the  hand  and  seal  of  the  said  Lawrence 
Hammond,  bearing  date  the  21  of  June,  1623,  with  all  other 
due  damages,  be.  The  Jury  brought  in  their  verdict,  finding 
for  the  plaintiff  the  house  and  land  mortgaged  by  the  defendant^ 
and  possession  to  be  given  accordingly,  and  costs  of  court. 

[ejectment  according  to  The  English  practice,    appeal 

to  the  king  in  council.] 

11.  At  a  Court  of  Appeals,  Grand  Assize  and  general  Gaol 
DELIVERY,  holden  at  Boston,  in  the  County  of  Suffolk,  in  the  terri- 
tory and  dominion  of  New  England,  Nov.  2,  1686,  Annoque  R. 
Rs,  Jacobi  Angli(B,  i^c.  Secundi,  Secundo. 

Before  the  Hon.  Joseph  Dudley,  Esq.  President,  &c. 

Wm.  Stoughton,  Esq.  Dep'y.  Pres't. 

Peter  Bulkley, 
Richard  Wharton, 

rij  ■  j^Tj    J  1  u       Esquires,  and  of  the 
Edward  Randolph,  >     ^  r.n.Ln\}} 

W aite  Wmthrop, 
John  Usher,  and 
Edward  Ting, 

Elisha  Cooke,  John  Wiswall,  sen.,  John  Wiswall,  jun.  and 
John  Floyd,  appellants,  versus  Daniel  TurreD',  lessee  of  Capt. 
Nicholas  Paige,  and  dame  Anna  Paige,  his  wife,  appeUees, 
from  the  verdict  of  a  Jury  and  Judgment  of  the  Court  of  Pleas, 
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holden  for  his  Majesty  at  Boston,  for  the  county  of  Sufiblk,  on 
the  27th  day  of  July,  1686,  Jlnnoque  R.  Rs.  JacoU  Anglia, 
fyc.  Secundiy  Secundo.     That  is  to  say, 

Daniel  Turrell,  pi.  versus  Giles  Dire,  upon  a  writ  of  Ejectionis 
jimuE  for  two  messuages  or  tenements  situate,  lying,  and  bebg 
at  Rumney  Marsh,  and  one  acre  of  pasture  land  in  Boston,  in 
the  county  of  Suffolk.  Captain  Nathaniel  Thomas,  attorney  to 
Daniel  Turrell,  lessee  of  Capt.  Nicholas  Paige,  and  dame  Anna, 
his  wife,  the  lessors  of  the  plamtiff,  appearing,  and  Elisha  Cooke 
in  behalf  of  Elizabeth  Cooke  and  Isaack  Lewis,  John  Wiswall, 
sen.  John  Wiswall,  jun.  and  John  Floyd,  tenants  in  possession, 
were  admitted  defendants,  and  entered  into  the  following  bule. 
viz. 

It  is  ordered,  by  the  consent  of  Nathaniel  Thomas,  attorney  to 
Daniel  Turrell,  lessee  of  Capt.  Nicholas  Paige,  and  Anna  Paige, 
plfis.  and  Elisha  Cooke  for  Elizabeth  Cooke,  Isaack  Lewis,  John 
Wiswall,  sen.  and  John  Wiswall,  jun.  and  John  Floyd,  for  them- 
selves, in  the  county  aforesaid,  for  that  the  said  Elisha  Cooke, 
be.  are  allowed  defdts.  who  are  without  delay  to  appear,  and 
plead  by  themselves  or  attorney,  to  a  general  issue,  at  this  court ; 
and  at  the  trial  thereon  to  be  made,  the  said  Cooke  et  al.  shall 
appear  in  their  own  proper  persons  or  by  their  councell  or  attor- 
nies,  and  acknowledge  a  Lease^  Entry^  and   Ouster^  or  that  in 
defect,  judgment  shall  be  entered  against  the  casual  efector  ;  but 
further  prosecution  against  him  is  suspended,  until  the  said  Elisha 
Cooke,  et  ah  have   made  a  default  in   some   of  the  premises. 
And  by  the  consent  of  coimcell,  it  is  ordered  further  by  the 
court,  that  the  aforesaid  Elisha  Cooke  et  ah  shall  take  no  ad- 
vantage against  the  plfs.  for  his  not  prosecuting  upon  the  trial,  oc- 
casioned by  such  kind  of  defect.     But  that  the  aforesaid  Elisha 
Cooke  et  al.  shall  pay  the  plfs  costs  of  Court  to  be  appobted. 
And  it  is  further  ordered,  that  the  said  Daniel  Turrell,  lessee  of 
Capt.  Nicholas  Paige  and  Anna  Paige  plf&.  shall  pay  the  costs 
of  the  defendants,  which  the  said  Court  shall  appoint  or  ad- 
judge. 

At  the  said  Court  by  adjournment,  August  5,  1686  : 
The  pleas  of  both  parties  being  fully  heard,  and  evidences  read, 
the  case  was  committed  to  tlie  Jury,  who  relumed  their  verdict 
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thereon ;  they  found  for  the  plfs.  the  lands  and  tenements  sued 
for,  and  costs  of  court. 

It  is  therefore  considered  by  the  court,  that  the  plaintiffs  shall 
recover  the  aforesaid  lands  and  tenements,  and  additional  dama- 
ges for  costs  of  suit. 

The  defendants  appealed  from  this  judgment  to  his  Majesty's 
next  court  of  Appeals  and  Grand  Assize,  to  be  holden  at  Boston, 
before  the  Hon.  his  Majesty*s  President  and  Council  for  this,  his 
Majesty's  territory  and  Dominion  of  New  England,  Nov.  tlie  2d. 
1686. 

And  accordingly  at  this  day  the  said  Appellants,  Elisha  Cook, 
John  WiswaD,  sen.  John  Wiswall,  jun.  and  Jno.  Floyd,  came  into 
this  court,  and  defended  the  wrong  and  injury  when,  &c.  and 
say,  (as  in  the  former  Court  they  said,)  that  they  are  not  guilty 
of  the  trespass  and  ejectment,  as  the  appellants  had  objected 
against  them :  Therefore  the  Provost  Marshall  is  commanded  to 
summon  a  Jury  to  try  the  said  case  between  the  said  appellees, 
Daniel  Turrell,  lessee  of  Capt.  Nicholas  Paige  and^  dame  Anna 
Paige,  his  wife,  and  the  said  Appellants,  for  that  the  said  Appel-  • 
lants,  as  well  as  the  said  appellees,  have  put  themsehres  upon  the 
Jury,  be.  And  the  said  Provost  Marshall  did,  according  to  the 
command  of  the  court,  present  a  pannel  to  try  the  said  case ; 
and  the  pleas  of  both  parties  being  fully  heard,  and  evidences 
read,  the  said  case  was  committed  to  the  Jury,  viz.  Joseph 
Lynds,  Sampson  Sheafe,  Francis  Burroughs,  William  White, 
Daniel  Brewer,  John  Brock,  John  Mmot,  Peter  Woodard,  Wil- 
liam Deane,  Samuel  Gofie,  John  Hammond,  and  John  Mosse, 
who  being  required  to  give  their  verdict  in  the  said  case,  being 
impannelled  and  sworn  as  aforesaid,  and  the  Marshall  sworn  to 
keep  them,  and  they  returned  into  court,  and  do  say  upon  their 
oaths,  that  they  find  for  the  Appellees  confirmation  of  die  verdict 
of  the  former  Jury,  viz.  diey  found  for  the  appellees  the  lands 
and  tenements  sued  for,  and  costs  of  courts. 

Therefore  it  is  considered  by  the  said  court,  that  the  aforesaid 
plaintiff  wght  to  recover  his  aforesaid  term  yet  to  come,  of  and  into 
the  said  two  messuages  or  tenements,  situate,  lying  and  being  at 
Rumney  Marsh  in  the  township  of  Boston,  and  also  tlie  said  acre 
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of  pasture  land  in  Bostoiii  all  in  the  ConnQr  of  Suffolk  aforesaid, 
with  their  appurtenances  to  enter. 

And  now  the  said  Appellants,  Elisha  Cook,  John  Wiswall,  sen* 
John  Wiswall,  jun.  and  John  Floyd,  appealed  from  the  said  judg- 
ment of  this  his  Majesty's  court  of  Appeals  and  Grand  Assize 
to  HIS  MAJESTY  IK  COUNCIL ;  which  appeal  was  allowed  by  the 
court,  iq)on  condition  that  the  said  appellants  forthwith  give  bond, 
with  sufficient  sureties,  to  the  value  of  one  thousand  pounds  sterl- 
mg,  unto  the  said  Capt,  Nicholas  Paig^  et  cd,  that  they,  the  said 
Appellants,  by  themselves  or  their  lawful  attorney,  do  draw  forth 
from  the  Secretary  and  Clarke  of  the  said  Court,  copies  of  the 
Records,  Judgments,  Pleas,  and  Evidences  on  both  sides,  and 
lay  the  same  before  his  sacred  Majesty  in  CoundUy  and  prosecute 
the  said  appeal  to  effect,  so  as  to  show  forth,  before  his  Majesty's 
government  for  the  time  being  for  this  territory,  vnthin  nine 
months  necot  comingj(or  such  fruther  time  as  his  Majesty  shall  please 
to  allow,)  his  majesty's  final  judgment  and  resolution  in  the  said 
case  of  Appeals,  and  his  direction  therecMi,  and  pay  such  costs 
as  shall  be  determined  by  his  Majesty,  within  ■■  ■  days  next 
after  the  return  of  such  judgment* 

[trespass  for  an  intrusion*] 
191.     At  a  County  Court,  held  at  Cambridge,  April  7,  l<SQi. 
George  Read,  plaintiff,  versus  William  Pearse,  defendant. 

In  an  action  of  trespass  for  that  the  said  William  Pearse  hath 
entered  upon  and  taken  possession  of  a  dwelling-house  and  hous- 
ing, both  barns,  orchard,  yard,  garden,  be.  situate  in  Wobum, 
which  was  formerly  the  estate  of  Henry  Summers  of  said  Wo- 
burn,  deceased,  whereof  he  died  seised,  and  devised  the  same^ 
by  his  last  will  and  testament,  unto  Mehitable  Summers,  his 
widow  and  relict,  with  full  power  to  sell  the  same,  to  supply  her 
wants  for  the  comfort  of  her  life ;  which  house  and  land  is  the 
estate  of  George  Read  by  purchase  of  the  said  Mehitable  Sum* 
mers.  Sec. 

Both  parties  appearing,  and  the  court  and  Jury  having  heard 
and  considered  tlie  pleas  and  evidences  respectively  tendered, 
which  are  on  file  with  the  Records  of  this  Court,  the  jury  brought 
in  their  verdict,  finding  for  the  defendant  costs  of  Court, 
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[action  on  the  case.] 

13.  At  a  Court  of  Assistants  holden  at  Boston,  September  SS, 
1691,  on  appeal  from  the  County  Court  held  at  Salem,  June  30, 
1691. 

John  Burnam,  jun.  of  Chebacco  of  Ipswich,  appellant, 

versus- 
Robert  Cross,  sen.  of  Chebacco  of  Ipswich,  defendant. 

In  an  action  of  the  case  for  that  the  said  John  Bumam,  as  a 
trespasser  for  several  late  years  improved  a  certain  parcel]  of  salt 
marsh  of  said  Cross's^  containing  by  estimation  nearly  thirty 
acres,  lymg  at  Chebacco  aforesaid,  and  still  keeps  the  plaintiff 
out  of  possession,  to  his  damage  one  hundred  pounds  money, 
according  to  attachment  dated  12th  June,  1691  ;  at  which  court 
the  Jury  found  for  the  plaintiff  the  land  in  controversy,  kc.  from 
which  the  defendant  appealed.  The  attachment,  court's  judg- 
ment and  reason  of  appeal  and  evidences  in  the  case  being  react 
and  committed  to  the  Jury,  and  are  on  file  with  the  records  of 
the  Court.  The  Jury  returned  their  verdict  thereon,  viz.  They 
find  for  the  Appellant,  Revertion  (reversal,)  of  the  former  judg* 
ment,  and  costs  of  Court. 

[action  op  the  case.] 

14.  At  a  County  Court  held  at  Charlestown,  Dec.  29,  1691^ 

Samuel  Greene,  both  in  behalf  of  himself,  and  as  attorney  to 
his  brethren,  viz.  Nathaniel  Greene,  Edward  Greene,  and 
Thomas  Greene,  plaintiffi,  versus  Thomas  Fox,  defendant,  in  an 
action  of  the  case,  for  that  the  said  Thomas  Fox  withholdeth  from 
the  plaintiffs  a  house  lott,  now  in  his  possession,  being  in  the 
limits  of  Cambridge,  containing  half  an  acre,  more  or  less,  and 
is  bounded,  be.  of  which  Percival  Greene,  father  of  the  plain* 
tiff's  fatlier,  John  Greene,  died  seised,  and  left  hb  relict,  widow 
Ellen  Greene,  in  possession ;  which  said  Ellen  Greene  the  said 
Thomas  Fox  did  marry,  and  in  her  right  did  possess  the  same 
until  her  death. 

Both  parties  appeared,  and  joined  issue  in  the  case.  T^e 
Court  and  Jury  having  beard  and  considered  the  pleas  and  evi- 
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dences  respectively  tendered,  the  Jury  brought  in  their  verdict 
for  defendant,  costs  of  Court.     The  plaintiffs  appealed. 

[action  against  an  abator.] 

15.  At  a  Court  of  the  Assistants  holden  at  Boston,  March  21, 
169^. 

Richard  Stratton,  appeUant, 

versus 

Hezekiah  Gridley,  defendant. 

On  appeal  from  a  judgment  of  the  County  Court  at  Charles^ 
town,  in  December,  1691,  where  said  Hezekiah  Gridley  sued 
said  Stratton  for  illegaDy  possessing  himself  of  an  house  and 
lands  in  Chelmsford,  8ax.  which  of  right  belonged  to  sidd  Grid- 
ley's  father,  and  which  he  died  seised  of  as  his  own  proper  real 
estate,  and  recovered  judgment  against  the  appellant,  title  to  the 
land  in  controversy,  and  costs  of  Court.  The  Court's  judgment, 
&c.  (as  above,)  being  read  and  committed  to  the  Jury,  the  Jury 
find  for  the  defendant  confirmation  of  the  former  judgment,  and 
costs  of  Courts  allowed  £2.  8.  10.  Execution  issued  for  the 
costs,  March  25,  1 692. 

[llORTOAGE.      HUSBAND  AND  WIFE.] 

16.  At  a  County  Court  held  at  Cambridge,  April  19,  1602. 

Thomas  Kendall,  plaintifiT,  versus  John  Johnson,  defendant,  in 
an  actiim  of  the  case^  for  that  the  said  Johnson  and  Bethiah  his 
wife  refiise  to  give  the  plaintifiT  possession  of  about  12  acres  of 
meadow  land,  and  about  2  poles  of  upland  on  the  south  side  there- 
of, all  which  is  situated  in  Wobum,  and  lieth,  &lc.  which  12 
acres  was  mortgaged  to  the  plaintiff  in  a  deed  bearing  date  the 
1 1th  day  of  December,  1688,  as  by,  &c.  Both  parties  appear- 
ing, be.  The  Jury  brought  in  their  verdict,  finding  for  the 
plaintiff  the  mortgage  forfeited,  and  possession  of  said  lands  there- 
in contained  and  sued  for,  and  costs  of  Court. 

Execution  went  out  for  the  above  sued  lands  and  costs,  Ap. 
29, 1692. 
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[objection  to  fobx.] 

17.  At  an  Inferipr*  Court  of  Common  Pleas  holden  at  Charles- 
town,  March  21,  169"^ 

John  Quick,  of  London,  and  Elizabeth  his  wife,  by  their  attor- 
ney, John  Carthew,  plainti£&,  versus  William  Cutter,  defendant : 
In  a  plea  of  trespass  on  the  case,  for  that  the  said  William  Cutter 
doth  withhold  and  detain  from  the  plaintiffs,  in  the  right  of  the 
said  Elizabeth,  the  possession  of  twenty  acres  of  land,  be  the 
same  more  or  less,  bounded,  &;c.  and  of  one  messuage  house, 
wherein  the  said  William  Cutter  doth  now  inhabit  and  dwell,  and 
one  bam,  garden,  yard,  and  orchard,  and  also  one  water  com* 
mill  and  the  appurtenances  thereunto  appertaining,  Sec.  Both 
parties  appearing,  the  plaintiffs  were  non-suited ;  for  that  an  ac^ 
tion  of  trespass  lieth  not\  in  this  case.  The  plaintiffs  appealed 
to  the  next  Superior  Court,  &c* 

[WIUT  ABATED  VOR  WANT  Off  CSBTAINTT.] 

18.  At  an  Inferior  Court  of  Common  Pleas  held  at  Cambridge, 
Sept.  13,  1608. 

John  Quick,  of  London,  and  Elizabeth  his  wife,  plamtiffs, 

versus 
William  Cutter,  defendant. 

In  an  action  on  the  case  for  that  the  said  William  Cutter  doth 
withhold  and  detaine  from  the  plaintiffs  the  possession  of  one 
moiety  or  half  part  of  twenty  acres  of  land,  be  the  same  more 
or  less,  lying  within  the  township  of  Cambridge.  Both  parties 
appearing,  viz.  John  Quick  and  wife  by  John  Carthew,  his  attor- 
ney, and  said  Cutter  personally.  The  plamtiff  was  non-suited, 
the  writ  being  abated  by  reason  of  the  great  uncertainty  of  the 
same. 

*  A  new  organization  of  the  courts  having  taken  place,  under  the 
PROVINCE  CHARTER,  this  Court  was  opened  at  Cambridge,  Oct.  4» 
1692. 

t  This  is  the  earliest  case  which  has  been  noticed,  of  an  czeep- 
tion  to  the  form  of  the  writ  being  allowed.  The  court  considered 
it  an  action  of  Trespass^  and  not  an  action  on  the  case. 


468  App»iri>ix« 

[tbesfass  akb-jcjsctmsnt.] 

19.  At  an  Inferior  coart  of  Common  Pleas,  held  at  Chatlestown, 
December  11,  1694. 

The  Inhabitants  and  Proprietors  of  Stow,  pkintiili,  versus 
John  Buttrick,  defendant :  In  an  action  of  Trespass  and  I^ect" 
ment  for  that  the  said  John  Buttrick,  the  defendant,  refuses  to 
deliver  possession  of  one  house  or  tenement  built  by  the  plaintifis, 
for  the  use  of  the  ministry  of  the  said  town  of  StoW,  which  said 
tenement  is  situated  in  said  town  of  Stow ;  and  although  the 
said  defendant  bath  been  thereunto  often  requested,  jet  he  ^tiU 
widiholds  the  possession  of  the  same  from  the  plaintiffs,  which  is 
to  their  damage  one  hundred  pounds. 

The  plaindffii  appearing,  the  defendant,  though  solemnly  called, 
did  not  appear,  but  made  default.  It  is  therefore  considered  that 
the  said  Inhabitants  and  Proprietors  of  Stow  do  recover  of  the 
said  John  Buttrick  the  possession  of  the  house  or  tenement  sued 
foil  and  £2.  14.  9.  oosts  of  Court. 

[action  against  an  abator.   plea  of  N0N-1*ENtTR£.3 

20.  At  an  Inferior  Coart  of  Common  Pleas,  held  at  Concord,^ 
July,  9,  1695. 

John  Lewis,  Samuel  Lewis,  and  Bryant  Burd,  who  married 
Elizabeth  Lewis,  heirs  of  John  Lewis  deceased,  plaintiffs^ 
against  John  Greene,  defendant,  m  an  action  of  trespass  upon 
the  ease^  for  that  the  said  John  Greene  has  illegally  entered  into, 
and  withholdeth  the  possession  of  nine  acres  and  a  half  of  land, 
belonging  of  right  to  the  plaintiffs,  as  heirs  of  their  said  father, 
John  Lewis  deceased,  the  same  situate  and  lying  and  being  in 
Maiden  in  the  county  of  Middlesex,  bounded,  kc,  of  which  said 
nine  acres  and  a  half  of  land,  witli  the  appurtenances  thereof^ 
the  said  John  Lewis,  the  father  of  the  plaintiffs,  died  seised  in 
fee ;  the  illegal  entering  into  and  withholding  possession  whereof, 
is  to  the  damage  of  the  plaintiffs,  at  least  fifty  pounds.  The  par- 
ties appeared,  (the  defendant  pleading  thai  he  was  not  in  pos^ 


*  The  first  Inferior  Court  at  Concord  was  held  on  the  second 
Tuesday  of  June,  1693. 
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teHfOfi J  joinjBd  issae  in  the  case,  which  after  a  fiill  hearing,  &c. 
was  committed  to  the  Jurjr,  who  brought  b  their  verdict  therem, 
finding  that  the  land  In  contest  wa$  in  the  possession  of  John 
Lewis  deceased,  and  now  in  the  possession  of  John  Greene  the 
defendant,  and  costs  of  Court. 

[SPBCIAI.  VEBDIGT.] 

31.    At  the  Superior  Court  of  Judicature  held  at  Charkstown, 
on  the  last  Tuesday  of  July,  1606. 

Samuel  Anneslej  of  the  Parish  of  St.  James  in  the  city  and 
Liberties  of  Westminster,  Esq.  and  Mary  his  wife,  one  of  the 
daughters  and  co-heirs  of  Capt.  George  Cooke,  otherwise  called 
Col.  Creorge  Cooke  sometime  of  Cambridge  in  the  County  of 
Middlesex,  deceased,  by  their  attorney,  John  Carthew  of  Bos- 
ton, gent'n,  AppeOants, 

versus 
W3£am  Cutter  of  Cambridge  aforesdd,  house-carpenter,  def.  in 
cm  meiion  of  the  case^  for  that  the  said  William  Cutter  hath  ille- 
gally entered  upon,  and  withholdeth  from  ifae  plaintifis  the  pos- 
sessicm  of  one  moiety  or  half  part  of  twenty  acres  of  land,  one 
messuage  house  wherem  the  said  Cutter  doth  now  inhabit  and 
dwell,  and  one  corn-mill,  which  said  Land,  Houses,  Mill  and  pre- 
mises were  the  real  Estate  of  the  said  Capt.  alias  Col.  George 
Cooke,  of  which  he  died  sole  seised  in  fee  simple,  and  he  dying 
intestate,  the  land,  houses,  mill,  and  all  the  privileges  and  appur- 
tenances belonging  thereimto,  or  any  part  or  parcel  thereof  doth 
belong,  and  is  the  real  estate  of  the  said  Samuel  Annesley,  and 
Mary  his  wife,  m  the  right  of  the  said  Mary,  and  ol  John  Quick  of 
London,  Cler.  and  Elizabeth  his  wife,  in  right  of  the  said  Eliza- 
beth, which  said  Mary  Annesley  and  Elizabeth  Quick  are  the 
survivbg  children  and  co-heirs  of  the  said  Col.  George  Cooke, 
and  parceners  in  his  estate  Real,  whereof  the  premises  is  part : 
The  one  Moiety  or  half  part  whereof  doth  belong  unto  the  plfs. 
falling  to  them  by  descent :  Tet  the  said  Cutter  doth  unjustly  and 
injuriously  withhold  the  premises  from  the  plfs.  whose  right  it  is, 
and  who  have  often  demanded  possession  of  the  same ;  and  is  to 
the  pUs.  damage  two  hundred  and  fifty  pounds  m  money,  accord- 
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ing  to  writ  bearing  date,  August  S8th,  169t :  and  At  ^id  Infmat 
Court,  judgment  was  rendered  for  tlie  Defeiidtnt  finr  costs  of 
Court. 

Both  parties  now  appeared  by  their  Attomies,  and  the  writ^ 
Inferior  Court's  Judgment,  Reasons  of  Appeal,  Evideiices,  Pleaid 
and  Allegations  on  both  sides  being  fully  heard,  the  case  was 
committed  to  the  Jury,  who  .were  sworn  according  to  law  to  try 
the  same,  and  return  their  verdict  therein  upon  oath,  and  found 
specially  in  the  words  following,  viz.  "  We  find  produced  aa 
Instrument  constituting  Mr.  Edward  Collins  as  Attorney  to  make 
sale  of  the  lands  belongmg  to  Col.  George  Cooke,  wfaidb  sbid 
instrument  is  subscribed  with  the  name  of  Mary  Cooke,  with  a 
seal,  and  with  the  names  of  Ann  Baker  and  Mary  Kettleby,  tke 
witnesses  not  sworn,  or  acknowledged  by  the  subscriber^  Ate 
we  find  produced  a  receipt  of  an  hundred  and  tbtr^  pounds  firom 
Mr.  Edward  CoUins,  for  land  sold  by  Col.  George  Cooke,  sub- 
scribed with  the  names  of  Mary  Cooke,  and  witneSsses  Joltti 
Trevett  and  Elizabeth  Cooke.  If  therefore  an  instrument  con^ 
$tituting  an  attorney  to  make  sale  under  hand  and  seal,  with  Wi^ 
nesses  subscribed,  and  neither  the  witnesses  sworn,  nor  said  iiir> 
strument  acknowledged  by  the  subscriber  before/  lawful  authority, 
give  him  power  legaUy  to  act  as  an  attorney  to  pass  land ;  theti 
we  find  for  the  defendant  confirmation  of  die  former  judgment 
and  costs  of  court ;  if  not,  we  find  for  the  appeUants  the  moiety 
of  lands  in  controversy,  according  to  writ,  with  Reversion  of 
tlie  former  judgment,  and  costs  of  courts." 

Upon  mature  consideration  of  the  verdict  aforesaid,  the  Court 
giave  Judgment  for  the  appellants.  Therefore  it  is  considered  bf 
tlie  Court  that  the  said  Samuel  Annesley  and  Mary  his  wife  shall 
recover  against  the  said  William  Cutter,  the  moiety  of  lands  sued 
for  according  to  writ,  and  costs  of  courts,  taxed  at  seven  poaads9 
pine  sliiUings,  and  sixpense. 

[fORMEDON.      D£M17RR£a   TO   EVinEKCE*      DISCIiAlMSR*] 

^.  At  a  Inferior  Court  <^  Common  Pleas  held  at  Cambridge, 
Sept.  13,  1698. 

John  Rowe,  an  infont,  by  his  mother  and  guardian,  Rath 
Rowe,  plaintiflf,  versus  Daniel  Woodward,  defendant. 
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In  911  a»  action  of  treipassj  for  that  the  said  Daniel  Wood- 
ward withboldeth  and  refuseth  to  deliver  to  the  plaintifi*,  the  De- 
mandant, the  possession  of  a  certain  piece  or  parcell  of  arable 
Ifoidy  and  pasture  land,  together  with  the  edifices,  buildings, 
houses,  and  appurtenances  thereunto  belonging,  situate,  lying,  and 
bebg  within  the  limits  and  bounds  of  Charlestown,  butted  and 
bounded,  &c.  which  piece  or  parcell  of  arable  and  pasture  land 
and  premises,  is  a  part  of  the  lands  which  Elias  Rowe,  late  of 
Charlestown  aforesaid,  mariner,  deceased,  in  and  by  his  last  will 
and  testament,  proved,  approved,  and  allowed,  gave  unto  John 
Rowe,  and  unto  his  heirs  lawfully  begotten  of  his  body  forever, 
as  more  fuUy  may  appear  by  said  last  will  and  testament,  refer- 
ence thereto  being  had ;  which,  after  the  death  of  John  Rowe 
aforesaid,  unto  John  Rowe,  the  demandant,  the  son  and  heir  of 
John  Rowe,  aforesaid,  ought  to  descend  by  the  form  of  the  dona- 
tioi^  whicb  therefore,  of  right  do  belong  unto  the  Demandant  as  , 
Imr  in  fee  Tail  General*  The  parties  appeared,  tlie  defendant 
pleading  a  demurrer,  by  reason  the  wiU  was  not  proved  sooner  | 
the  court  notwithstanding  overruling,  and  asserting  the  probate  to 
be  good,  upon  which  the  defendant  disclaims.  It  is  therefore 
considered  by  the  court,  that  the  said  John  Rowe,  by  his  guar- 
dian and  mother,  Ruth  Rowe,  shall  recover  his  title  and  posses- 
sion of  the  said  piece  or  parcell  of  arable  or  pasture  land,  together 
with  the  edifices  and  buildings,  fences  and  appurtenances  there- 
unto belonging,  sued  for  as  aforesaid,  and  costs  of  suit,  and  dama- 
ges thirty  eight  shillings,  and  ten  pence. 

The  preceding  extracts  contain  the  earliest  Records  now  re- 
maining in  Suffolk  and  Middlesex,  of  Actions  fob  the  Recov- 
ery or  Real  Propebtt.  And  they  clearly  show,  that  notwith- 
standing jurisprudence  had  advanced  to  so  high  a  degree  of  per- 
fection in  England,  compared  with  other  departments  of  learn- 
ing, at  the  time  our  ancestors  emigrated,  (a  few  years  before 
the  death  of  lord  Coke,)  they  brought  with  them  very  little 
knowledge  of  the  principles  and  practice  of  the  Law,  as  it  tiien 
existed  in  the  parent  country.  There  were  indeed  distinguished 
scholars  among  them;  but  they  were  Theologians  and  not 
Jurists. 
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By  the  diarter  of  Charht  h  the  ft^pneeie  p9wer  ms  Tested 
IB  a  OoffemaTj  lAetUemmi  Chvemor^  and  e^hteen  JSmutanirf 
to  be  elected  bj  the  Dreemen ;  who,  with  ike  whale  body  ef 
ike  freemen^  composed  the  Cknend  c&urt  of  the  corpomioB* 
But  at  the  first  meeting  of  the  general  court  in  1630,  aB  the 
Ugiilatiife  and  executive  power  of  the  colony  was  ddegaied  by 
the  freemen  to  the  Court  of  AjBeUtenU  ;  who  seem  also  to  have 
exercised  exchisiire  jurisdiction  in  all  cases  relating  to  the  title  to 
real  property^  until  the  establidmient  of  the  county  courts^ 

In  1634,  the  freemen  having  become  numerous,  a  change  was 
made,  by  their  decting  Dq^uties  to  represent  them.  And  the 
form  of  government  thus  established,  continued  withom  any  matia* 
rial  alteration,  until  the  dissolution  of  the  colony  in  1691* 

For  several  years  after  the  settlement  of  the  cdony,  it  waa 
governed  like  a  numerous  family  of  children  or  dependaoits.  The 
Judges  had  recourse  to  no  othor  authority  than  the  bibls,  ^  and 
when  that  failed  them,"  says  their  historian,  ^^  they  obeyed  the 
natural  reason  which  ood  had  given  them."  Every  thing  was 
under  the  direction,  or  at  least  under  the  cQntroUtng  influeoce>  of 
the  clergy.  The  administration  of  Justice  was  generally  mild» 
But  it  was  necessarily  variable  and  arbitrary,  and  sometimes  ez<» 
tremely  severe. 

County  courts  were  established  in  1639 ;  but  die  records  of 
their  earliest  proceedings  have  not  been  preserved.  In  1644, 
jurisdiction  was  given  to  a  single  Magwtnxtet  where  the  debt, 
trespass,  or  damage  did  not  exceed  forty  shillings.  This  seems 
to  be  the  origin  of  the  jurisdiction  of  Justices  of  the  peace,  im 
dtil  iuitSf  so  general  throughout  our  country ;  though  still  un- 
known in  the  system  of  English  jurisprudence,  where  they  have 
cognizance  of  crimes  and  penalties  only. 

The  Charter  of  JViUiam  and  Marjff  which  was  broKght  over 
by  Sir  fVHiiam  Phipps  in  1692,  contained  some  judicious  [m>- 
visions,  for  the  administration  of  Justice  in  the  Province*  And 
when  the  courts  were  organized  under  it,  the  chief  Q6Sices  W€^ 
conferred  upon  persons  of  much  higher  qualifications  and  stand* 
ing  in  society,  than  most  of  those  by  whom  they  had  been  held 
under  the  former  charter.  In  the  beginning  of  the  18th  century, 
the  administration  of  justice  had  been  considerably  improved. 


iDsd  die  proceediBgs,  (eq[woiaBy  in  actions  fbr  the  recoveij  of 
Rnl  propertj,)  assumed  a  somewhat  more  correct  form.  This 
improvement  is  chiefly  ascribed  to  the  efibrts  and  influence  of 
JoHH  Reab,  who  is  represented  as  a  man  of  uncommon  talents, 
profound  learning,  and  in  every  point  of  view  the  first  lawyer  in 
ManadwietUj  in  the  early  part  of  the  last  century.  He  made 
oonaderable  exertions  to  introduce  into  the  courts  of  die  Pro- 
vince,  the  system  of  Law  and  Practice  in  Real  Actions  which  is 
now  established.  With  that  view  he  prepared  a  number  of  pus- 
CEDEKTs,  which  are  still  extant  under  his  name ;  and  are  much 
more  technical  dian  most  of  those  that  have  been  in  common 


In  his  endeavours  to  reform  this  part  of  the  law,  he  was  not 
very  successful.  He  succeeded  indeed  in  banishing  fix>m  the 
courts  Aedont  im  tkt  ctue  for  the  recovery  of  real  property ; 
bnt  he  was  unable  to  introduce  writs  of  Entry  in  their  place. 
And  from  his  time,  until  several  years  sbce  the  commencement 
of  the  present  century,  though  considerable  improvement  has 
been  made  in  some  of  the  other  branches  of  the  law,  very  litde 
advancement  is  seen  in  this.  The  eamman  remedies  for  the  r^ 
torery  of  lands  were  sometimes  denominated  Ejectments^  at 
other  times  writs  of  Entry ;  but  in  form  most  of  them  were 
flric^l^  neither. 

By  some,  these  remedies  have  been  considered  a  peculiar  kind 
of  action,  unknown  in  the  pracdce  of  the  English  courts ;  and 
they  have  been  denominated  Actions  of  Ejectment  in  the  nature 
0f  Real  Actions^  in  which  ihefreeholdj  and  not  a  supposed  term^ 
IB  recovered.  It  has  accordingly  been  said,*  that  "  the  form  of 
Ejectment,  as  it  is  called  with  us,  is  in  ttoo  manners*  It  either 
dieproves  the  dde  of  the  drforeiantj  and  so  establishes  the  dde 
€f  the  demandant,  on  die  want  of  ri^t  of  the  tenant ;  or  2d. 
The  demandant  shews  his  own  dde,  and  on  proof  thereof,  if  a 
good  one,  has  judgment"  Perhaps  there  is  no  great  objecdon 
to  diis  view  of  die  subject.  It  seems,  however,  to  imply,  that 
the  departure  from  the  ancient  forms  of  real  actions  was  the  re- 
sult, not  of  accident,  but  design.     But  we  have  no  hesitation  in 

*  Su  Am.  Pruedents,  3d.  ed  345,  346. 
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sayiiig,  that  every  ooe  who  shall  examine  the  only  autbeatic  his- 
tory of  our  jurisprudence,  the  records  of  our  judicial  courts,  will 
be  satisfied  that  the  change  was  wholly  occasioned  by  the  want 
of  learning  and  skiU  in  those  who  introduced  it,  and  their  bdis- 
tinct  notions  of  the  law  upon  this  subject. 

Upon  the  accession  of  that  distinguished  jurist  and  scholar, 
the  late  Chief  Justice  Parsons,  to  the  highest  judicial  office 
in  the  state,  he  made  great  and  successful  efforts  to  reform  the 
practice  in  this  department  of  the  law.  And  under  his  auspices 
a  system  was  happily  commenced,  which  has  already,  under  the 
administration  of  his  learned  associates  and  successors,,  nearly^ 
attained  the  maturity  of  the  other  parts  of  our  jurisprudence. 


INDEX. 


(C7*  The  numbers  between  brackets  refer  to  the  Appendix. 


Abatement  of  the  freehold,  52. 
rejDiedy  for,  by  entry,  64. 
ancient  remedy  by    action, 

152. 
how  stated  in  the  writ,  135. 
of  the  writ,  count,  or  suit,  170. 
bf  death  of  parties,  94,  188. 
by  marriage,  94, 188. 
as  to  part  only,  330. 
pfca«  iVi,  178,  186,  192. 
when  to  be  Med,  191,  192» 
after  imparlance,  98,  99. 
for  defective  service  of  writ, 

87. 
in  writs  of  Dower,  274. 
Abator,  descent  from,  tolls  an  en- 
try, 65,  66. 
action    against,    152,    154, 
[392.] 
Abridging  tne  demand  in    the 

count,  177. 
Absence,  when  an  excuse  for  not 

entering,  65. 
Absolute  property,  165. 

estate  in  fee  simple,  296. 
title  tried  in  a  writ  of  Right, 
330. 
Abuttals  of  land,  134. 
Acceptance  of  an  estate,  estoppel 

by,  35. 
Accidental  loss,  damages  for,  349. 
Acknowledging  deeds,  design  of, 
261. 

does  not  dispense 
with  proving, 
261. 
Account  of  profits  by  mortgagee, 
41,42. 


Acquiescence,  presumption  firom^ 
209. 

effect  of,  as  to  title, 
210. 
Actions.     Droitural,  83. 
Possessory,  83. 
Real,  nature  and  in- 
cidents of,  88. 
of   different    grades, 
80. 
Actions,  Real,  how  commenced, 
87,  89,  174. 

difficulty  and  delays 

of,  15,64. 
ancient  remedy    by, 

83. 
strictness  of  form  in, 


d4. 


varied   according    to 

the  injury,  83. 
obsolete  in  England, 

55. 
service  of  writs    in, 

89. 
must  be   by  Sheriff, 

90. 
limitation  of,  7,  136, 
322. 
Personal^  how  commenc- 
ed, 89. 
Mixed,  Assize,  161. 
.    Ancestrel,  153. 
Actual  entry,  21,  26,  37. 
disseisin,  4. 
possession,  42. 
seisin,  2. 

by  construction    of 
law,  167,  327. 
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Aeiual  entry  and  exdasive  po»- 

session,  44,  45. 
Admeasurement  of  Dower,  writ  of, 


AdminisiraHon^  granted  in  anoth- 
er state,  233. 
AdministrcUor,  may  discharge  or 
foreclose  a  mortgage,  233. 
may  recover  lands  set  off 
on  execution,  243,  244. 
(Administrator)  sale  of  lands  by, 

167,  168,  232. 
Admission,  by  pleading  the  gen« 

eral  issue,  205. 
Ad  communem  legem,  writ,  128, 

[399.] 
Ad  terminum  qui  prtBteriU,  writ, 

129,  157,  [400.] 
Ajfinity,  statement  of  in  the  writ, 

138,  142,  327. 
Age  of  parties  in  a  real  action,  99. 
Aggregate  corporation,  action  by, 

149. 
Agreement  to  an  entry,  46. 
Aid  of  the  king,  96. 

of  a  common  person,  95. 
not  allowed  to  a  wrongdoer, 
96. 
Aidfrayer,  95. 

when  to  be  put  in,  97. 

not  confined  to  real  actions, 

95. 
by  him  who  could  not  v&uch, 

120. 
in  writs  of  Right,  330. 
seldom  used  in  our  practice, 
97. 
Alien,  entitled  to  dower,  259. 
(Alien)  who  is  considered,  179, 
180. 
may  defend  his  title  to  land, 
except    against   the   sov- 
reign,  179. 
may  take  by  purchase,  179. 
Alienage,  plea  of,  178, 179, 180, 

[414.] 
AHenation,  forfeiture  by,  8. 
by  the  lord's  tenant,  1 13. 
by  tenant  in  fee  simple,  con- 
ditional, 296. 


in  fee,  by  tenant  for 
life,  156,  157. 
during  infancy,  159, 160. 
Alienee,  writ  of  Entry  against, 

136. 
Allegation  of  seisin,  135,  137, 
138. 
in  a  writ  of  Right,  327. 
of  taking  esplees,  136. 
in  a  writ  of  Right,  327. 
AUegianee,  179. 

Alteration  of  common  law  of  de- 
scents, 61. 
Amendment  in  pleadings,  187. 

of  verdict,  219. 
American  continent,  claim  to,  60. 
States,  diversity  of  practice 
in,  69. 
Anctstor,  who  is,  14S. 
sebin  by,  36,  37. 
actions  upon  disseisin    of^ 

135,  136. 
cannot  bind  his  hehr,  witl^ 
out  binding  himself,  118. 
Ancestrd  actions,  153. 
Ancient  modes  of  transferring 
lands,  1. 
law  of  warranty,  109. 
remedy   for  abatement,  by 
action,  152. 

for  an  ouster,  52, 
83. 
Apparent  right  of  possession,  84. 

defect  of  a  writ,  85. 
Appearance,  87. 

what  defects  of  pro- 
cess waived  by,  95. 
Apportionment  of  conditions,  28. 
Appurtenances,  135. 
Arrangement  of  things  in  a  writ, 

86. 
Arrears  of  Rent,  demand  of,  29. 
of  mortgage,  how  ascertain- 
ed, 239. 
Ascendants  inherit  by  onr  law, 

142. 
Assent  to  an  entry,  46. 
Assets,  Real,  by  descent,  122. 
Personal,  231. 

mortgages  are,  3S1. 
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Au^    Personal    estates    pmr 

auier  tie  in  England,  141. 
Assigned  already,    plea  of,    in 

dower,  278,  [432.] 
Assignee,  writ  of  Intrusion  by, 
128. 
may  have  covenant,  but  can- 
not vouch,  121. 
of   Lessee,   action  against, 

167. 
of   Mortgagee,   action    by, 

227,  230, 
of  Mortgagor,  and  foreclos- 
ing, 40,  234. 
of  reversion,  action  by,  158. 
Assignment  of  an  equity  of  re- 
demption, 234. 

of  an  estate,  113. 
of  a  reversion,  158. 
of.  Dower,    by    writ, 

273, 
by  Court  of  Probate, 
269. 
Assize,  action  of,  15,  80, 134. 
writ  of,  91,  126. 
is  a  mixed  action,  161. 
by  whom  maintained,  162. 
invention  ascribed  to  Glan- 

viUe,  161. 
diiferent  modes  of  taking, 

162. 
of  Dower,  85. 
of  Mortancestor,  153. 
of  Novel  disseisin,  damages 
in,  346,  349. 
Geand,  nature  of,  127. 
trial  by,  334. 
challenge  in,  335. 
Assurances,  common,  10. 
At  large,  taking  an  Assize,  l63. 
Attachment,  writ  of,  89,  174. 
of  property,  in  real  actions, 
90,  174. 
Attainder  prohibited,  260. 
Attorney p  entry  by,  48. 
Auditu  et  visu  patris,  126,  127. 
Auncestrel,  Homage,  111. 
Auter  vie,  estate  of  inheritance, 
|wr,  141. 

assets  in  England,  141. 
tenant  pur,  141. 
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Autkority,  to  aell  land  for  pay- 
ment of  debts,  167,  168. 
not  required,  to  make 

an  entry,  26. 
except  by  bailiff,    for 
rent  arrear,  26. 
Averment,  of  seisin,   135,  187, 
138,  327. 

of  taking  esplees,  136, 
327 
Ayel,  writs  of,  128,  153, 

damages  in,  347. 

B. 
Bail,  not  required  in  real   ac- 
tions, 69. 
Bailiff,  of  lord's  court,  writ  to, 
316. 
lessee  formerly  considered, 
116. 
Bar,  to  claim  of  dower,  261. 
by  former  recovery,  79. 
Pleas  in,  187,  192. 
in  Assize,  162. 
Dower,  276. 
Formedon,  81,  307. 
writ  of  Right,  331. 
pleading  over,  in,  184. 
Bargain  and  sale  of  fands,  12, 30.  . 
Bargainee  cannot  take  to  anoth- 
er's  use,  13. 
is  seised  without  an  entry, 
19,48. 
Bargainor,  when  considered  a 

feoffor,  12. 
Baron  and  Feme,  entry  by  or 
for,  46. 
seisin  by,  how  stated,  139. 
Bastardy,  plea  of,  201. 

trial  of,  201. 
BaUU,  trial  by,  127,  333. 

is  become  obsolete, 

334. 
grand  assize  intend- 
ed   to    supersede, 
343. 
Besayel,  writ  of,  128,  153. 

damages  in,  347. 
Betterments,  plea  of,    202,  203, 

204,  [427.] 
BiU  in    equity,  by  mortgagor, 
164,  223,  225, 226. 
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Bitk^p's  c«rlificaie,  901. 
Bis  pttitum,  86,  134. 
Bloody  corruption  of,  260* 
Body  corporate,  action  by,  149. 
Bondj  ancestor  bound  by,  with 

his  heir,  118. 
Boundary  line,  134. 
Breach,  of  condition,  24. 

who  may  enter   for, 
.  25,26. 
at  what  time,  26. 
of  covenant  in  lease,   55, 

116,354. 
of  mortgage,  judgment  for, 
238,  289. 
Buildings    and    improvements, 
claim  for,  201,  292,  203, 
[427.] 

in    dower,    286, 
287,  [433.] 
Burrough  English,  dower    in, 
248. 

C. 
Capacity  of   Executor,   writ  of 

EnUy  in,  243. 
Capias  or  Attachment,  89,  174. 
Casual  ejector,  57. 
Causa     matrimonii    prcelocuti, 

writ,  168. 
Ceremonies  of  making  an  entry, 
47,  48. 
of  transfering  real  proper- 
ty, 1. 
Certificate  of  the  Bishop,  201, 

277. 
Cestui  que  use  is  seised  without 
an  entry,  19,  20. 
trust,  has  no  remedy  on  a 
mortgage,  41. 
(Cestui    que   trust)  disseisin  of 
trustee  by,  17. 
vie,  heir  of  may  have  a  writ 
of  Entry,  141. 
Challenge  of  Essoin,  91. 

of  Grand  Assize,  335. 
Champions  VOL   a  writ  of  Right, 

334. 
Chancery,  relief  of  lessees  in,  56, 
355. 

of  mortgagors, 
164,  223,  225,  226. 


Change  of  writs  of  Right  t« 

of  Entry,  127. 
Charter,  colony,  61. 

province,  62. 
Chattels,  leases  for  years  consid- 
ered, 115. 
Chief  Justice,  teste  of  writs  by^ 
89. 
Lord,  holding  of,  113. 
Church'lands,  entry  upon,  26. 
alienation  of,  146. 
action  to  recover,  141  ^ 
144. 
Circuit  Court  of  Common  Pleas, 

192. 
Circumstances  of  the  entry,  stated 

in  the  writ,  129,  135. 
CircumstanticU  evidence,  208. 
Claim,  where  one  cannot  safely 

enter,  20. 
(Claim)  continual,  20. 

must  be  made 
by    one    who 
has  a  right  of 
entry,  20, 
Claiming  title,  42. 
Clergyman,    writ   of  Entry   by, 
141. 

on  his  own  seisin, 
165,  166. 
Co-heirs  entry  by,  44. 
suit  by,  93,  94. 
Collateral  heir,  action  by,  138. 
descent,  statement  of,  328. 
warranty,  in  a  writ  of  Right, 

332. 
has  ceased  in  our  law,  122. 
Collusion,  replication  of,  20i7. 
of  demandant   and  tenant, 
97. 
Colony,  charter,  61. 
Colour,  in  Assize,  163. 

in  pleading,  200,  201. 
Commencement  of  a  suit,  89, 174. 
of  an  estate  by  wrong, 
128. 

by  right,  128, 
129,  156. 
Common  essoin,  91. 

law  the  foundation  of  oar 
jurisprudence,  59. 
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C^MMNMft  Pleas,  writ  6t  Right  in, 
316. 
recovery,  9,  109,  122,  123. 
plea  of,   in    formedon, 
309. 
tenants  in,  actions  by,  172. 
Comparison  of  titles,  208. 
Condusion  of  count  in  writs  of 
Entry,  137. 

in  writs  of  Right, 
334. 
OomcurrttU  seisin  or  possession, 

43,  341. 
Condition^  apportionment  of,  28. 
who  entitled  to  bene^t  of, 

24, 25. 
part  good  and  part  Toid, 

.28. 
of  re-entry  for  rent,  28, 

29. 
entry  for  breach  of,  24, 
74.  . 
ChfuUtiony  entry,  at  what  time, 
26. 

in  estates  tail,  297. 
Conditional  estate  in  fee  simple, 
296. 
judgment    on   a    mortgage, 
227,  238. 

when  not  allowed,  241. 
Confession  of  lease,  entry,   and 
ouster,  49,  57,  ^S,  78. 
has  effect  of   an   actual 
entry,  74,  78. 
Consent  ruky  58,  78. 

has  the  effect  of  an  entry, 
74,  78. 
Consideration^  in  a  deed,  14. 
Constable  cannot  serve  a  writ  of 

Entry,  90. 
Construction    of  feudal    grants, 
112,114,  115. 
of  deeds,  liberal,  12. 
of  law,  actual  seisin  by,  167, 
327,  341. 
Constructive  possession,  in  tres- 
pass, 3(36. 
Consummate  tenant  by  the  curtesy. 
340.  ^ 

Continual  claim,  20. 


(Continual  claim)  must  be  made 
by  one  who  has  a  right  of 
entry,  20. 
Continuante,  98. 

not  of  course,  99. 
Contract  of  lessor  and  lessee,  1 15. 
for  purchase  of  land,  2j4. 
Conventio  vincit  legem^  120. 
Conusee  of  a  fine,  253. 
Conveyance  by  demandant,  plea 
of,  197,  198,  [425.] 

with  warranty,  plea 
of,  308,  [437.] 
ConweyaneeSy  rightfiil  or  tortious. 
9,10. 
liberal  construction  of,  12.  * 
by  matter  of  record,  20. 
(Conveyance)  by  public  grants, 
18,  19,  179. 
by  legislative  resolves,  19. 
by  deed,  perfected   without 

entry,  18,  19,  20. 
with  us,  no  cause  of  forfeit- 
ure, 9,  10. 
Coparceners,  suit  by,   169,  170. 

inheriting  as,  62. 
(Coparceners)  in  Massachusetts, 
may  sue  together  or  sep- 
arately, 172. 
Copy-holders,  disseisin  by,  7. 
Coroner  when  to  serve  process,  90. 
Corporation,  action  by,  149. 
Corporeal  herditaments,  134. 
Corruption  of  blood,  260. 
Co5/5,  in  real  actions,  187,   196, 
197. 
not  allowed  at  common  law, 

195. 
when  writ  abates  by  death, 
189. 
Co'tenant,  possession  by,  44. 
Count,  in  real  actions,  127. 

requisites  of,  132,  133. 
should  show  where  land  lies, 
85. 
in  writs  of  Dower,  274. 

Formedon,  300. 
Right,  319,  324. 
Counter  plea,  to  aid  prayer  or 
receit,  97. 
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iUmiierpka,  toparc^  demmrer, 

102. 
to  view,  103. 
to  voucher,  120. 
to  warranty,  120. 
County f  entry    or  seisin  limited 

to,  3,  45. 
Courts  Baron,  writ  of  Right,  315, 
316. 
of  Cha»cery,  relief  to  lessees 

in,  56,  855. 
of    Com.     Pleas,    writ     of 

Right,  316. 
of  the  United  States,  59. 
of  the  Colony,  62. 
Caiainagtj  writ  of,  128,  153. 

damages  in,  347. 
Covenant f  express,  1 1 7,  122. 
implied,  115,  122. 
real,  doctrines  of,  109. 
derived  from  warranty,  109. 
personal,  annexed  to  the  re- 
alty, 122. 

remedy  by,  120. 
action    of,    sub^tuted    for 
vouchers,  109,  110. 

a  preferable  remedy, 
121. 
writ  of,  65. 
thrown  of  England^  claim  of  to 

America,  60. 
Cut  ante  divortitan,  writ  of,  129. 
Out  in  vita,  writ  of,  129. 
Curtesy ,  estate  by,  in  wild  lands, 

37,38. 
(Curtesy)  not  of  lands  assigned 
for  dower,  252. 
what  seisin  of  wife,  to  give, 

257. 
without  actual  entry,  340. 
Custom    of  Burrough   English, 
.     248. 

of  Gavelkind,  dower  by, 
248. 
Customary  law    of   Normandy, 

248. 
Customs,  of  German  nations,  as 
to  dower,  246. 
D. 
Damages  in  real  actions  at  conv- 
mon  law,  346. 


Damages  Siiiee  die  stat.  of  Okm- 
cester,  347. 

in  ancestrel  writs,  347. 
when   recovered    by  heirs, 

34::^. 
for  accidental  losMs,  349. 
how  estimated  formerly,  349. 
increased  or  diminished  by 

the  Conrt,  350. 
not  recoverable  now,  in  real 
actions,  90,  196. 

except  in  Dower,  219. 
allowance  for  improvements, 

350,351. 
&T   waste,  pending  a  real 
action,  175. 
Danger  of  joining    many     d^ 

mandants,  173. 
Date  of  writs,  89. 
DeaXli  of  demandant,  jdeA  o( 

189,  [422.] 
(Death)  of    demandant  or  ten^- 
ant,  does  not  abate  writ 
in  Massachusetta,  94,  95, 
170,  178,  189. 
of  demandant  or  tenant,  ift 

Dower,  plea  of,  289. 

abatement  of  red    actions 

by,  172,  173. 

■Defi^,  payment  or  tender  tomor^ 

gagee,  plea  of,  236,  [409.] 

Declaration  or  connt,  requisites, 

132. 
Decree  in -equity,  relief  by,  56« 
355. 

to    0tay    Ejects- 
ment,  82. 
Dedi  et  concessit  effect  of,   119, 

114. 
De  donis,  statute,  construction 

of,  297. 
Deeds,  liberal  construction    of, 
12,  13,  14. 
of  conveyance  require    no 
entry,  19. 
(Deeds)  consideration  in,  14. 
(Deeds)  of  disseisee,  void,  199. 
of  Jtofi   compos  mentis,  e^ 
feet  of,  11. 
Default,  judgment  by,  219. 
Defeasihk  estates,  71. 
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DrfeasaneCy  mortgage  by,  237. 
Defeating  an  estate  by  entry,  28. 
Defect  of  serrice,  exception  for, 

90. 
Defective  statement  of  pedigree, 
138. 
title,  not  cured  by  verdict, 
218. 
Deforcement^  what,  63. 

effects  of,  71,  72. 
remedy  for,  129. 
how  stated  in  the  writ,  186. 
Degrees  in  writs  of  Entry,  131, 
147. 
in  vouching,  119. 
Delays  in  real  actions,  90,  91, 

92,  121. 
Delivery  of  lease,  to  iHring  Ejects 

ment,  57. 
Demand  of  Dower,  272,  273. 
Rent,  27. 

when  to  be  made, 

27,28. 
where  to  be  made, 
29. 
Demandanty  death  of,  plea,  189, 
[422.] 
marriage  of,  plea,  94,  [422.] 
release  by,  94. 
Demesne^  as  of  fee  or  freehold, 

135. 
Demise^  in  an   Ejectment,  82, 
359. 
and  grant,  imply  a  cove- 
nant, 116. 
Demurrer,  filing  of,  192. 
Demy-marlc,  tender  of,  336. 
Denial  of  title,  by  tenant,  2. 
Descender,   Formedon   in,  81, 
295. 

Count  in,  300. 
Descent^  of  estates,  36,  61. 

deducing  title  by,  327. 
Descents   cast,  entry  tolled   by, 
6,  64,  65,  66. 
do  not  take  away  title  to  en" 
ter,  66,  67,  68. 
Description  of  land    sued    for, 

133,  134. 
Detainer,  forcible,  23. 
Determinable  estate,  166. 


Determination   of    estate,    writ 

founded  on,  156. 
Detinue  of  charters,  writ  of,  93. 

plea  of  in  Dower,  280. 
Devise,  void  unless  devisor  dies 
seised,  35. 
not  defeated  by  fraudulent 
sale,  36. 
Devisee  seisin  of,  73,  166. 
(Devisee)  entry  of,  »ot  tolled  by 

descent  cast,  VS. 
Devisor,  seisin  bf,  35. 

not  evidence    of  seisin 
by  devisee,  166. 
Dilatory  proceedings  in  real  ac- 
tions, 90,  91,  92. 

disallowed  in  our 
courts,  93. 
Disability,  pleas  in,  178. 

writs  arising  upon,  158. 
(Disability)  of  parties,  does  not 
abate  writ  in  Massachu- 
setts, 94,  95,  170,    173, 
189. 
Disaffirmance  of  reversioner's  ti- 
tle, 2. 
Disclaimer,  plea  of,  to  the  writ, 
185,  231. 

to  the  action,  176, 
193. 
effect  of   at  common  law, 
194. 
(Disclaimer)  by  mortgagor,  231. 
Discontinuance  of  estates,  what 
is,  53,  G9,  145. 
conveyances  which  work,  70. 
how  caused,  69,  70. 
effects  of,  71,  72. 
has  ceased  in  our  law,  70^ 

71. 
of  suits  in  real  actions,  80, 
177, 
Discontinuing  an  action,  80, 177. 
Discretion  of  the  courts,  99. 
Disposition,  different  of  real  and 
personal  property  in  Eng- 
land, 224. 
Dispossession  distinguished  from 

disseisin,  68. 
Disseisee,  deed  of,  void,  199. 
lease  by,  31. 
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Disseisin,  what  is,  1,  4,  16,  80, 
63. 

or  trespass,  43,  44. 

mere  entry  does  not  amount 

to,  6S. 
transfers  the  fee  by  wrong, 

5. 

title  acquired  by,  68,  69. 

when  not  qualified,  6. 

by  one  rightfully  in  posses- 
sion, 7. 
(Disseisin)   by    continuance  of 
possession,  208. 

by  entry  under  a  void  con- 
veyance, 10,  11* 

without  knowledge  of  dis- 
seisee, 199. 

of  uncultivated  ]andS|  43. 

by  co-heirs,  44,  46. 

by  several  jointly,  16,  176. 
(Disseisin)  of  mortgagor  is  dis- 
seisin of  mortgagee,  33, 
230. 

of,  tenant  for  life,  by  rever- 
sioner, 6. 

of    trustee    by    cestui    que 
trust,  17. 

actual,  what  is,  4,  15. 
effect,  of,  5. 
necessary  to  loll  an  en- 

to  icquire  a  free- 
hold, 16. 
by  election,  6,  6, 15, 17, 177. 
remedy  for  by  entry,  64. 
trespass  for,  219. 
Writs  of  Entry  sur,  126, 
128,  129,  130. 

damages  in,  347 

in  the  nature  of  an 

ASSIZE,  130, 139. 

in  the  quibus,  130, 145. 

application  of,  V^8, 

142,  143. 
examples,  143. 
PER,  131,  147. 

or  QUIBUS,  144. 
PER,  and  cui,  131. 

or  QUIBUS,  144. 
POST,  131, 132. 
or  QUIBUS,  145. 


DissETsiif,  a  common  remedy, 

151. 
Disseisor f  who  is  deemed,  1. 

cannot  qualify  his  own 
wrong,  6,  75. 
(Disseisor)  cannot  acquire  a  less 
estate  than  a  fee  sim|^e,  5. 
[exception,  6.] 
lease  by,  31. 
charge  on  lands  by, 

31. 
may  endow  on^  en- 
titled to  dower,  31. 
devise  by,  82. 
is  tenant  of  the  free- 
hold, 32. 
Disseisors,  joint,  actions  against, 

172. 
Distinction  of  injuries  in  writs  of 

Entry,  77. 
Distress  infinite,  process  of,  88. 
for  rent,  28. 
for  services,  8. 

substituted  for  forfeiture,  8. 
Distringas,  to  compel    appear- 
ance, 88. 

for  a  jury  to  view,  104. 
Disturbance,  62. 

of  tenant  for  life  dis- 
turbs the  whole  fee, 
2. 
Diversity  of  practice,  in  suits  fiw 

land,  69. 
Divorce,  dower  afler,  258. 
Dominion,  exclusive  over  prop* 

erty,165. 
Donis^  statute  de,  297. 
Dos  de  dote,  not  allowed,  262. 
Double  portions,  62. 
Dower,  history  of,  246. 
local  customs,  248. 
in  Gavelkind  tenure,  248. 
Burrough  English,  248. 
necessity  of,  248. 
at  common  law,  249. 
(Dower)  of  what  lands,  250, 25! . 

252,  259. 
(Dower)   right  of,   not  attache 
ble,  288. 
unde  nihil  requisites  to,  256. 
marriage,  256. 
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Dotc^er,  seisin  of  hosband,  256. 

death  of  husband,  258. 
after  a  divorce,  258. 
of  what  seisin  by  husband, 
250,  261,  25a 

for  an  instant,  252, 253. 

tortious  fee,  253. 

joint  estate,  254. 

of  feoffee  to  uses,  253. 

estate  in  trust,  254. 

mortgage  in  fee,  254. 
(Dower)  in  equity  of  redemption, 

255,  256. 
Alienage  no  bar  to,  259. 
Treason  no  forfeiture  of, 

260. 
how  assigned,  269,  282. 
in  Probate  court,  268. 
in  courts  of  law,  270, 271. 
how  barred,  261. 
by  jointure,  264. 
by  joining  in  a  deed,  261. 
by  accepting  provision  in 
the  will  of  husband,  205. 
(Dower)  cannot  be  released  to 
husband  during  coverture, 

262,  265. 
prevented,  how,  266. 

PROCEEDINGS  IN. 

demand,  272,  273. 
writ,  271,  273,  274. 
count,  273,  274. 
PLEAS  in  abatement,  274, 
in  bar,  276. 

ne.  unques  accouple^  276. 
ne  unques  seisie,  277. 
husband  living,  277. 

joint-^tenant,  280. 
relinquishment,  279. 
elopement,  280. 
detinue  of  charters,  280. 
Verdict,  281. 
Judgment,  281. 
Damages,  where  husband 
died  seised,  282,  283. 

where  husband   had 
aliened,  283,  284. 

of  what  improve- 
ments, 284,  286. 
Writ  of  seisin,  287. 


Dower   AssignmOTt,    279,   287, 

288. 

by  metes  and  bounds,  288. 
death    of  parties    before 

judgment,  289. 
waste  prohibited,  289. 
warranty  implied,  290. 
Droitural  actions,  83. 
Duel,  trial  by,  127,  333. 
Dum  fuit  infra  oetatem,  writ  of, 
129. 
non  compos  mentis^   writ  of 
129. 
Duplicity  of  plea,  275. 
Dwelhnghouse,  entry  upon,  48. 

E. 
Easement,  action  for  land  subject 

to,  165. 
(Easement)  presumptive  grant  of, 

214. 
Ecclesiastics,  seised  jure  ecclesiiB, 
70. 

discontinuance  by,  70. 
EjectionefimuB  writ  of,  5^  154, 

354. 
Ejectment,   history   of  remedy 
by,  S^,  355. 
change  of  practice  in,  56, 57, 
355. 
(Ejectment)  not  always  a  suffi- 
cient remedy,  58. 
right  of  entry  required  in,  57, 
former  recovery  no  bar  in,  8 1 . 
form  of,  the  same  for  ail  in- 
juries, 79. 
freehold  not  recovered  in,  81 . 
has  superseded  real  actions 
in  England,  55. 
Ejector,  casual,  67. 
Election  of  remedies  for  an  ous- 
ter, 77,  84,  143. 
disseisin  by,  5,  15,  17,  177. 
to  make  an  act,  a  disseisin, 

or  trespass,  5,  6. 
of  demandant,  as  to  better- 
ments, 201,  202. 
Elegit,  tenant  by,  162. 
Elopement,  plea  of  in  do\ver,  280. 
Endowment,   ancient    modes  of, 
247. 
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EngUmdy  claim  to  America,  by, 
60. 
real  actions  obsolete  in,  54, 
55. 
English  courts^  ancient  practice 

in,  87. 
Entails,  origin  of,  297. 
Entire^enure,  plea  of,  184. 
Entry,  ceremony  of,  22,  23,  48. 
seisin  acquired  by,  18. 
what  amounts  to,  46. 
when  an  effectual  remedy, 
75. 
(Entry)  lawful  or  unlawful,  76. 
(Entry)  under  void  deed  or  will, 
is  a  disseisin,  10,  33. 
by  husband  or  wife,  46. 
by  an  infant,  160. 
by  attorney,  48. 
by  a  stranger,  26, 75. 
by  lessee  for  years,  7,  47, 
216,  217 
(Entry)  by  tenant  for  life,  217. 
by  co-tenants  or  co-heirs,  44. 
by  grantee  of  reversion,  26. 
at  what  time,  26. 
by  command  of  a  stranger, 

22. 
to  receive  seisin  afier  judg- 
ment, 18. 
when    sufficient    without 

claim,  21,  22. 
without  prior  authority,  26. 
to  another's  use,  46. 
(Entry)  may  sometimes  be,  afler 
writ  of  right  is  barred, 
323. 
title  of,  not  tolled  by  descent 

cast,  66,  68. 
actual,  when  necessary,  21. 
by  construction  of  law,  167. 
when  to  maintain  a  writ  of 

Entry,  166. 
not  to  maintain  Ejectment, 

49,  74. 
resistance  to,  47. 
extent  of  its  effect,  45,  46. 
into  a  part  of  the  land,  341. 
effect  of,  limited  to  the  coun* 
ty,45. 


Ehtst,  fir  condition  brokea»  18 
24,74. 
effect  of,  28,  74,  75. 

defeats  all  rights  and  in* 

cidents,  28. 
when    necessfiry,    before 
action,  74. 
for  non-payment  of  rent,  26. 
(Entry)  for  forfeiture,  216. 

to  foreclose  a  mortgage,  33, 

41,226. 
to  rebut  a  title,  74. 

to  avoid  the  statute  of  lim- 

* 

itations,  50,  69. 
to  abate  a  writ,  188. 
under  a  deed,  effect  of,  45. 
puts  an  end  to  wrongfbl  es- 
tates, 7,  8. 

to  former  ouster, 
77. 
not  required  to    perfect    a 

deed,  19,  20. 
by  mistake  is  no  disseisin,  5. 
intent  of  to  be  regarded,  21 , 

22. 
tolled  by  descent,  after  oe- 
tual  disseisin,  6,  64,  66, 
67,68. 
where  no  action  lies,  73. 
right  of,  required  to  main- 
tain Ejectment,  57, 143. 
limitation  of,  7,  49,  69. 
Writs  of,  125,  128,  129. 
of  different  classes,  127* 
degrees  in,  13L 
count  in,  132. 
describe  the  injury,  77» 

79,80. 
against  joint  disseisors. 

172. 
changed  to  writs  of 

Right,  127. 
damages  in,  347» 
in  the  nature  of  an  At- 

SIZE,  130, 139. 
in  the  quibus,  130,  145. 
application  of,  138^ 

142. 
examples,  143,  144* 
in  the  m,  131, 147. 
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Entry,  Writs  of,  in  the  qutbus, 
114. 
in  the  per  and  cm,  131. 

or  QuiBus,  145. 
in  the  POST,  131,  132. 

or  QUIBUS,  145. 
a  common  remedy,  152. 
<id  communem  legem,  128, 

156. 
ad  terminum  qui  praete' 

riit,  129. 
to   foreclose    mortgages, 

226,  228. 
by    executor,   for   lands 
set   off  on  execution, 
243,  244. 
by  one  not  named,  plea  of  to 

the  writ,  186. 
pending  the  action,  plea  of^ 

187. 
Forcible,  23. 

superseded  writs  of   As- 
size, 163. 
Equity,  rule  of  respecting  mort- 
gages, 224. 

relief  of  lessee  in,  56. 
of  mortoragor,  223. 

OS         ' 

of  redemption,  165,  2*^3. 
(Equity   of  redemption)   attach- 
ment of,  231. 

sale  of,  on  execution, 

235. 
dower  in,  255. 
conveyed  by  second  or 
third  mortgage,  234. 
Error,  by  defect  of  the  verdict, 

217,218. 
Esplees,  statement  of,  133. 
seisin  by  taking,  136. 
distinctions  with  respect  to, 

326. 
how  alleged  in  certain  ca- 
ses, 326,  327. 
in  writs  of  Right,  326. 
chiefly    regarded    as    evi- 
dence, i^7. 
Essoins,  what,  87,  88. 

the  several  kinds,  90,  91. 
not  allowed  in  Assize,  161. 
Estate  in  lands,  when  revested 
without  entry,  74. 

60 


Estate,    wrongful,    defeated    by 
entry,  7,  8. 
divested  by  entry  for  con- 
dition broken,  24,  28. 
immediately  defeasible,  71. 
Estates-tail,   origin    and   nature 
of,  297. 
discontinuance  of,  69,  70. 
how    barred    by  our   law, 

70,  71. 
for  years,  unknown  in  the 

Feudal  law,  55. 
not  the  subject  of  warranty, 

118. 
joint  or  in  common,  183. 
Estoppel,  II,  12,  34,  80,  179. 
(Estoppel)   by  acceptance  of  an 

estate,  35. 
(Estoppel)  by  deed  with  warran- 
ty, 1 1 ,  34,  35,  179. 
by  disclaimer,  225. 
(Estoppel)  by  recital,  34,  35. 
by  matter  of  record,  35. 
Eviction,  what,  110. 
fear  of,  120. 

notice  of  to  warrantor, 
124. 
indemnity  for,  110,  119. 
Evidence,  naked  possession,  42. 
concurrent  or   exclusive  pos- 
session, 43,  45. 
possession  by  co-tenant,  44. 
survey    and    marking  lines, 

43, 44. 
of  seisin,  in  writs  of  Entry, 
166, 167. 

in  writs  of  Right,  338. 
within  statute  of  limitations, 

214,  215. 
under  general  issue  in  real 

actions,  198,  205. 
to  entitle  demandant  to  re- 
cover, 206. 
release,  in  a  writ  of  Right, 

342. 
documentary,  defect  of,  209. 
Presumptions,  208. 

their  foundation,  212. 
pedis  positio,  339. 
taking  esplees,  regarded  as, 
327,  339. 
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Evidatce  in  wri^  of  Entry^  206, 
206. 

Right,  342. 
in  action  for  mesne  profits, 

361,373. 
of  long  acquiescence,  effect 
of,2l0. 
Exception,  by  plea  in  abatement, 
174. 
by  motion,  174. 
for  defective  service,  90. 
when  waived  by  appearance, 

90. 

Exceptions  not  favoured  in  Assize, 

162. 
Exchange  of  real  property,  37. 
Exclusive  possession,  45. 

dominion  over  property, 
165. 
Excuse  for  non-appearance,  87. 
Executed  contract,  lease  consid- 
ered, 115. 
ET^cution  of  mesne  process,  89, 
90. 
final  process,  220. , 
levy  of,  upon  land,  168. 
process  of,  220. 
action  for  land  set  off  upon, 
169. 

in  favor  of  executor,  244. 
Executor  cannot  prosecute  or  de- 
fend in  a  real  action,  173. 
power  to  sell  land,  167, 168, 

232. 
action  by,  on   a  mortgage, 

226,  228. 
for  land  set  off  to  him  on 

execution,  243,  244, 
may  discharge  or  foreclose  a 
mortgage,  232. 
Expectancy,  estate  in,  2,  297. 
Ep  {ration    of   a  lease,   action 

founded  on,  157. 
Express  contract  of  lessor,  115. 
condition,  9. 
covenant,  117. 
warranty  114,  117, 118. 
annexed  to  conveyance  of 
freehold,  118. 
Extent  of  seisin  acquired  by  an 
entry,  38. 


Extent  of  an  executieii,  168 
Extinguishment    of    mortgages, 
230,237. 

F. 

Falsifying  a  recovery,  116. 
Fear,  what   an  excuse   for  not 

entering,  21. 
Fee,  disturbance  of,  2. 
in  expectance,  297. 
limited  after  a  fee,  298. 
simple,  absolute  or  condition^ 

al,  296.| 
tail,  origin   and  nature  oC 
297. 
Feme  covert,  entry  by,  49. 

saving  in  favor  of,  49, 

65. 
entry  of  husband  for, 
46. 
Fencing,  effect  of,  44. 
Feoffee  to  uses,  wife  of  not  entitled 

to  dower,  253. 
Feoffment,  ancient  mode  of  trans- 
fer, 1. 
in  presence  of  the  pares,  3. 
nature  of  the  ceremony,  4. 
necessarily  transfers  the  free- 
hold, 8. 
not  in  use  with  us,  10. 
implied  warranty  confined  to, 
118. 
Festinum  remediumhj  assize,  161. 
Feud,  alienation  of,  8, 1 13. 
i^effdo/ relation  of  lord  and  tenant, 
111. 
investiture,  1 , 2,  1 13. 
tenures,  109,  112. 
law,  peculiar  features  of,  8, 
101. 
restraints  of,  222. 
forfeitures  by,  9,  259. 
Feudal  doctrines,  rejected  here, 
59,62. 
warranty,  a  consequence  of 
tenure.  111. 
could  not  be  restricted, 

117. 
Feudatory,  obligations  of.  111- 
Feudum  militare,  99. 
Fictims,  in  Ejectment,  57,  58, 

in  writs  of  Right,  315. 


INDEX. 


477 


JPietUums  proceecUogs,  objection 

to,  58. 
JFHne  alienation  by,  9. 
not  in  use  here,  10. 
entry  to  bar,  73. 
Fishery^   grant  of  may   be  pre- 
sumed, 212. 
JPiatts,  action  to  recover,  165. 
Forcible  entry,  23, 
effect  of,  23. 

and  detainer,  process  of,  23. 
superseded  writs  of  As- 
size, 163. 
Foreclosing  mortgages,  38,  2*26. 

time  of,  40. 
Forfeiture,  by  alienation,  8,  10. 
what  conveyances  create,  9. 
not  to  affect  an  innocent  pur- 
chaser, 8. 
by    denial  of  reversioner's 

title,  2. 
of  lands  for  crimes,  260. 
(Forfeiture)  entry  for,  216. 
FoRMEDON,  writ  of,  291. 
of  three  kinds,  292. 
lies   for   any   property    that 

may  be  entailed,  294. 
limitations  of,  295. 
incidents  of  this  action,  294. 
no  entry  required  to  main- 
tain, 167. 
against  pernors  of  the  profits, 

292. 
statement  of  gifl   and   title, 

294. 
in  the  descender,  295. 
special  writs  of,  298. 
count  in,  300. 
allegation  of  seisin,  302. 
of  esplees,302. 
in  the  remainder,  304. 
when  the  proper  remedy, 

304. 
profert  when  required, 

306. 
allegation  of  esplees,  306. 
in  the  reverter,  302. 
count  in,  303. 
lies  at  common  law,  303. 
fleas  inabatementj 307. 


I  Formedon,  pleas,  puis  darrein 
continuance,  307, 
in  hary  307. 
general  issue,  307. 
special,  fine  levied,  309. 
feoffment  and  war- 
ranty, 308. 
release    or   confir- 
mation, 308. 
voucher   and    warranty 

in,  309. 
judgment  in,  310. 
mesne  profits  in^  312, 313. 
establishes  title  only  from 
the  recovery,  312. 
Former  judgment  in  real  actions. 
79. 
recovery  in,  81. 

no    bar  in  Ejectment, 
81. 
Forms  of  ancient  writs,  125. 
Fourching  by  essoin,  92. 
Franchises,  disturbance  of,  15. 
disseisin  of,  15. 
recoverable  in  Assize. 
162. 
Frcmk-marriagef  296. 
Fraudulent  feoffments,  182. 
Free  socage,  charter  of  Massa- 
chusetts colony,  61. 
Freehold,  conveyance  of^  1,  2. 
acquired  by  actual  seisin,  16. 
demanded  in  all  real  actions, 

86. 
recovered  by  writs  of  Entry, 

164. 
not  by  an  Ejectment,  81. 
defeated  by  entry  for  condi- 
tion broken,  24. 
tenant  of,  86. 

title  to,  how  determined  by 
Ejectment,  56. 
FuU  age  in  real  actions,  99. 
Futuro,  freehold  in,  18. 

G. 
Gage  and  safe  'pledges,  88. 
Gavelkind  tenure  of^  61. 
entails  of,  299. 
dower  by  custom  of, 
24& 
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General  imparlance,  08. 
special  imparlance,  98. 
issue,  in  writs  of  Entry,  193. 
what  admitted  by  plead- 
ing, t^05. 
Germans^  dower  among,  246. 
Gift  of  lands,  feudal,  112, 

in  frank-marriage, 
2ii0. 
GivCf  when  a  personal  warranty, 
115. 
and    grant     effect    of    the 
words,  112. 
Grades,  different  of  real  actions, 

80- 
Grand  assize,  127. 

trial  by,  334. 
challenge  of,  335. 
capcy  87. 
Grantee  of  lands  in  feudal  ten- 
ure, 1 12, 
Grantor,   obligation  of  to   war- 
ranty, 1 12. 
Grants,  after  stat.  of  Quia  etnp- 
tores,  113. 
w^hen  to  be  presumed,  212. 
(Grants^  to  or  by  an  infant,  161. 
(Grants)  public,  effect  of,  18,  19, 

179, 
Great  assize,  127. 
trial  by,  334. 
Guardian  in  chivalry,  Dower  lies 
against,  271. 
in  socage,  lies  not  against, 

272. 
to  spendthrifts,  159,  n. 
feudal,   entitled    to    profits, 
101. 
Guardian,    action    against    by 

ward,  208. 
Hahcas  corpus,  in  view,  104. 
Habere  facias  possessionem,  5(5. 
seisinam  in  writs  of  En- 
try, 220. 

in  writs  of  Right, 

344. 
entry   to   execute, 
18. 
Habitation,  right  of,  354. 
Heir,  title  of,  bow  stated,  138, 
327. 


Heirs,  are  seized  in  lau>  before 

entry,  2. 
lineal  or  collateral,  169. 
actions  by,  109,  170. 
may  join  in  suit,  or  sever, 

170. 
damages   recovered   by  in 

writs  of  Entry,  348. 

against,  348. 
writ  of  Entry  by,  135,  140. 
in  the  per,  149. 
writ  of  Intrusion  by,  1*28, 155. 
.      writ  of  Right  by,  320. 

demand  of  Dower  against, 

272,  273. 
writ  of  Dower  against,  272, 

273. 
of   him  who  was  actually 

seized,  36,  37. 
how  liable,  on  warranty  of 

ancestor.  111,  112. 
when  bound  by  warranty  of 

ancestor,  122. 
rebutted  by  warranty  of  an- 
cestor, lis. 

without  assets,  122. 
cannot  be  bound,  without  the 

ancestor,  1 1 8. 
have  no  concern  w^ith  per* 
sonal  estate,  225. 
Hereditaments,  corporeal,  133- 

incorporeal,  134» 
High  treason,  corruption  of  blood 

for,  260. 
Highway,  action  to  recover,  165. 
History  of  Ejectment  in   Eng- 
land, 54,  3')5. 
of  real  actions  in  Massachu- 
setts, 351. 
Holding  land  of  the  chief  lord, 
113. 
by  feudal  services,  112, 

113. 
w^ith  or   without  hom- 
age, 112,  113. 
over  by  tenant,  72,  73. 
by  virtue  of  possession  and 
improvements,  202. 
Homage  aunccstrcl.  111. 

obligation   of  lord   who  re- 
received,  111. 
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Homage  charged  all  lands  by  de« 

scent,  111,  112. 
Human  nature^  its  infirmity  the 
ground   of  presumptions, 
21:3. 
House f  demand  of  rent  at,  29. 
Husband^  entry  o{  for  wife,  46. 

for  by  wife,  46. 
(Husband )  dower  cannot  be  re- 
leased   to,   during  cover- 
ture, 262,  265. 
joint-tenant,  wife  of,  not 
dowable,  254. 
tenant  by  the  curtesy,  writ 

of  Entry  by,  131). 
still  living,  plea  of  in  dower, 
277. 
(Husband,)   death    of,    pending 
real    action    against   hus- 
band and  wife,  does  not 
abate  the  writ,  173. 
and  wife,  statement  of  seisin 
by,  139. 

writ  of  Entry  by,  136, 
[389.] 

I. 

Ideoty  limitation  as  to,  49,  65. 
Immediate    feoffee   or   donee   of 
disseisor,  65. 
alienee,    trespass    against, 
367. 
Immovable  property,  133. 
Imparlance,  general,  98. 
special,  98. 
most  special,  99. 
/mp/t6(i  covenant,  115,  122. 

how  restricted,  117. 
warranty,  112. 

by  feoffment,  118. 
in  dower,  290. 
Imprisoned  persons,  limitation  as 

to,  49. 
Improvements^  holding  by  virtue 
of,  202. 
allowance  for  in  real  actions, 
350,351. 
Incidents    of   real   actions,    90, 
318. 
of  writs  of  Right,  335. 
Aid  prayer,  95. 
Essoins,  90. 
Imparlancei  98. 


Incidents  Parol  demurrur,  100. 
Receit,  97. 

Summons  and  severance,  93. 
View,  102. 

Voucher,  95,  109,  121,  122. 
Incorporeal    rights,   disturbance 
of,  15. 
hereditaments,  134. 
not  divested  or  restored  by 
entry,  49. 
Increased  value  by  improvements, 
202,  203,  204,  218,  220. 
in  cases  of  dower^ 
284,  286. 
Incumbrances  on  land,  110. 
Indefeasible   title   not  necessary 

to  recover,  165. 
Indemnity  for  eviction,  1 10. 
Indictment  for  forcible  entry,  24. 
Individual   right  of   inheriting, 

169. 
Indorsement  of  writs,  90. 
Infancy^  privileges  of,  49,  99. 

when  not  allowed,  100. 
disabilities  of,  99. 
entry  during,  to  revest  es- 
tates, 160. 
Infant^  entry  for,  46. 
(Infant)  grant  to  or  by,  161. 
entry  by,  49,  65,  160. 

afler  coming  of  age^ 
160. 
feoffment  by,  160. 
remedy   for  alienations  by, 

160. 
may  bring  what  actions,  99. 
Infirmity    of   human    nature, 
ground  of  presumptions, 
213. 
Inheriting,  right  of,  169. 
Injunction  to  stay  waste,  174. 

ejectment,  82.' 
against  lessor,  56,  355. 
Injuries  to  real  property,  53. 

amounting  to  an  ouster  or 

not,  53. 
statement  of,  in  writs  of  En- 
try, 77,  135. 
Intent,  effect  of  as  to  an  entry, 
21,47. 

as  to  an  ouster,  46. 
Intestate,  mortgage  to,  232. 
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Intruder,  not  within  st.  32,  H.  8. 

c.  33,  65. 
(Intruder)  descent  from,  tolls  en- 
try, 66. 
action  against,  155. 
Intrusion  upon  the  freehold,  53. 
remedy  for  by  entry,  64. 
writs  of,  128,  154,  155,  156. 
or  in  the  quibus,  146. 
Investiture  of  lands,  1,  2. 

of  feuds,  1  i  3. 
Issues,  destraining  by,  88. 
Jewish  code,  61. 

Joinder  of  parties  in  real  actions, 
93. 

hazard  of,  173. 
Joint  disseisin,  176. 

disseisors,    actions   against, 

172. 
holding,  admission  of,  177. 
tenancy  of  husband,  plea  of 

in  dower,  280. 
tenant,  possession  by,  44. 
wife  of,  not  entitled  to 
dower,  254. 
(Joint)  tenants,  in  Massachusetts, 
may  sue  jointly  or  sever- 
ally, 172. 
Joint-tenure^  plea  of,  182,  [416.] 
Jointure^  what   will  bar  dower, 

264. 
Judgment  in  writs  of  Entry,  219. 
has  relation  to  the  plea,  197. 
against  demandant,  effect  of, 
321. 

how  far  conclusive,  79,  321. 
(Judgment)  may  be  rendered  for 
less  land  than  is  demand- 
ed, 219. 
over,  against  vouchee,  1 19. 
in  Dower,  281. 
in    Ejectment,    confers   no 

title  to  the  freehold,  81. 
in  Formedon,  309,  310. 
in  writ  of  Right,  344. 
by  default,  2l9. 
conditional,    on    mortgage, 

227,  238, 242. 
of  course,  when  entered,  220. 
Judiciary  of  the  U.  States,  59. 


Jurisdiction  of  Sup.  Court  of  the 

United  States,  59. 
Jurors  to  view,  103,  104. 

to  form  the  grand  iAssize, 
334. 
Jury  should  pass  on  all  the  points 

in  issue,  217. 
(Jury)  not  to  be  polled  at  request 
of  a  party,  218. 
duty  of,    as  to  improve- 
ments, 218. 
presumptions  by,  208,  212. 
trial  by,  217. 
view  by,  104. 

in  our  practice,  105. 
Jus  duplex,  or  droit  droit,  319. 
possessionis,  not    sufficient 

in  a  writ  of  right,  319. 
01  proprietatis,  319. 
Justice,  delay  of  in  real    actions, 
121. 
requires  seller  to  state  de- 
fects of  title,  1 10. 
K. 
Kindred,  lineal  or  collateral,  142. 
King,  praying  aid  of,  96,  121. 
King's  charter  to  Mussachusetts 
colony,  61. 

province,     62, 

grant  confers   actual  seisin, 
18. 
Knights    of  the  grand  assize, 
334. 

L. 
Laches,  what  is  considered,  65. 

when  excused,  21,  50. 
Lands,  effect  of  entry  upon,  1. 
in   different  counties,  3, 
45. 
set  off  on  execution,  16S. 
description  of  in  writ  of  en- 
try, 133. 
grant  of,   when  presumed, 

212. 
recovery  of,    when  sold  bj 
executor,  167. 

when   set    off,     upon 

ex'on,  224. 
when  mortgaged,  226. 
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Lands  over  in  Talae  against  the 
vouchee  f  119. 
Ministerial^    alienation    of, 
146. 
LaWf  ancient,  of  real   actions, 
54. 
modern,  frequent  change  of, 

59. 
of  descents,  CI. 
of  warranty,  109. 
Lease,  cannot  be  made  by  one 
who  is  disseised,  30. 
delivery  of,  to  try  an  Eject- 
ment, 57. 
to  mortgagee,  effect  of,  40. 
entry   ana  ouster^   rule    to 

confess,  57,  58,  [452.] 
and  release,  creates  no  for- 
feiture, 9. 
Leases f  how  considered  in  feudal 
times,  55,  115. 
now  a  mutual  covenant,  116, 
Legal  estate  of  Mortgagee,  229, 
2:i0. 
of  assignee  of  a  mortgage, 
257,  229,  230. 
Legislative  resolves,  conveyance 

by,  19. 
Lessee  for  years,  entry  by,  47, 
216,  217. 

action  against,  158. 
formerly  regarded  as  a  bail- 
iff, 116. 
Letters  patent  confer   an  actual 
seisin,  18,340. 
testamentary,  profert  of,  233. 
Levy  of  an  execution,  seisin  by, 

168. 
Lex  fori,  governs  limitation  of 

actions,  50. 
Lex  rei  sita:,  59.   * 
Liberal  construction  of  convey- 
ances, 12. 
License  to  sell  land  for  payment 
of  debts,  210,  211. 
gives  a  naked  power, 
167. 
Life,  estate  for,  2. 

tenant  for,  holding  over,  73^ 
73. 


Limitation  of  entry,  7,  49,  50, 
51. 

saving  for  disability,  49,  50. 
of  writs  of  Entry,  7,  136. 
Formedon,  295. 
Right,7,  136,  361. 
and  settlement  act,  plea  of, 

229,201,  [427.] 
Stat,  of^  need  not  be  pleaded^ 

215. 
does  not  bar  title  of  entry^ 

66,  67,  216. 
of  express  warranty,  1 14. 
(Limitation)  of  actions  to  recover 
land  sold   under  license^ 
210,211. 

depends  on  the  lex 
foriy  50. 
of  real  actions  by  sole  cor- 
porations, 166. 
Lineal  kindred,  142. 
Livery  of  seisin ^  how  made,  4. 
in   one  of  several   parcels^ 

340. 
not  required  where   title  is 

by  record,  20. 
in  deed,  4. 
in  law,  18,  19,  20. 
Local,  all  real  actions  are,  85. 
Longissimus    ingressus,    what, 

127. 
Lord,  obligation  of,  on  eviction 
of  tenant.  111. 
and  tenant,  mutual  obliga* 
tion  of.  111. 
LorcPs  court,   writ  of  right  in^, 
316. 
lease  (o  vassal,  how  consid-* 
ered,  55. 
Lunatics,  entry  by,  49. 

M. 

Maintaining    demandant's  writ, 

182, 
Maintenance,  danger  of,  25,  29. 

how  avoided  by  entry,  57. 
Manor  Court,  writ  of  Right  in, 

315,  316. 
Mark,  demy,  tender  of,  336. 
Marriage,  proof  of,  277. 

settlement  by  jointure,  264. 
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Marriage f  abatement  of  writ  by, 

94,  170,  171,  188. 
(Marriage)    in    Massachusetts, 
does  not   abate   writ,  95, 
170,  18S. 
Massachusetts f    colony    charter, 
6i. 
jurisprudence,  154. 
province  charter,  62. 
Mediate  feoffee  or  donee  of  dis- 
seisor, 65. 
Mere  right,  85. 

in  question  by  writ  of  Right, 
842. 
Mesne  Profits,  remedy  for,  219, 
220,  346. 
by    trespass   quare   clausum 

f regit,  861. 
action  for,  when  introduced, 

356. 
considered  an  equitable  ac- 
tion, 374. 
after  recovery  in  Ejectment, 

357. 
necessary  consequence  of  it, 

359. 
by  nominal  plaintiff,  858. 
against  co-tenant,  358. 
under  tenant,  359. 
grantee  of  disseisor,  367. 
limitation  of,  361. 
in  our  practice,   restricted, 

366,  867. 
what  sufficient  evidence  to 

maintain,  361. 
no  general  rule  established, 

370. 
lies  not,  where  no  right  of 
entry,  870. 

or  bettei*me'nts  ascertain- 
ed, 371. 
damages  how  estimated,  367, 

372. 
not  restricted  to  income,  373. 
money  cannot  be  paid  into 

court  in,  361. 
allowance  for  taxes  and  re- 
pairs, 874. 
for    permanent    improre- 
ments,  374. 
Messuage  may  be  demanded,  133. 


Metes  avid  hounds  in  assignment 

of  Dower,  288. 
Minister,  alienation  by,  146. 
(Minister)  real  actions  by,  141, 

144,  165, 166. 
Ministerial    lands,    recovery    of 

141,144. 
Min4)rity,  privileges  and  disabili- 
ties of,  99. 
Minors,  suit  by  for  socage  lands. 

99. 
Misapprehension  as  to  title,  212. 
Mise  on  the  mere  right,  831, 333, 

371,378. 
Misstatement  of  cause  of  action, 
80. 

of  title,  328. 
Mtstalce,  entry  by,  no  disseisin,  5. 
does  not  excuse  a  trespass,  5. 
not  to  prejudice  one's  rights, 

43. 
as  to  extent  of  one's  titles, 

212. 
not  to  be  presumed,  212. 
Mixed  actions,  161. 
Momentary  seisin,  effect  of,  75, 
142,  148. 
may  change  the  remedy,  76. 
will  not  maintain  a  writ  of 
Right,  326. 
Mortancestor,  assize  of,  80. 

damages  in,  347. 
writ  of,  128. 
Mortgagee,  entry  by,  38. 

before  breach,  39. 
lease  to,  effect  of,  40. 
estate  of,  determined  by  pay- 
ment, 164. 
judgment  for,  238. 
to  account  for  rents,  39,  41^  ^ 
42.  ' 

disseisin  of,  hy  election,  229. 
(Mortgagee)  is  trustee  for  holder 
of  note  secured  by  mort-. 
gage,  281. 
(Mortgagee)   purchase  of  mort- 
gaged premises  by,  41. 
death  of,  before  foreclosure 

231. 
heirs  of  cannot  enter  or  sue, 
232. 
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Mortgagee^  of  remainder  or  re- 

Tersion  may  foreclose,  238. 

Mortgages^  origin  and  history  of, 

222. 

rule  of  eqaity    respecting, 

244. 
second  and  third,  effect  of, 

234. 
of  distinct  closes,  234,  240. 
(Mortgages)  on    several    condi- 
tions, 240. 
of  remainder  or  reversion,41. 
trustee  of,  233. 
dower  in,  255. 
usurious,  defence  to,  235. 
go  to  executors,  225. 
(Mortgages  go  to  executors)  ex- 
ception, 225. 
discharge  of,  223. 
forfeiture  of,  223. 
(Mortgages)  extinguishment  of, 
230,237. 
entry  to  foreclose,  38,  226. 
action    to    foreclose,    22G, 
«27,  228,  229. 
by  assignee,  229. 
j^kadings    in    actions    on, 

,235,  236. 
judgment    in,    conditional, 
227,  238, 242. 

unconditional,  241, 
242. 
Mortgagor^  retaining  possession, 

229. 
(Mortgagor)  disseisin  of,  is  dis- 
seisin of  mortgagee,  230. 
considered  tenant  at    will, 

229. 
re-entry  by,  40,  41. 
(Mortgagor)  disclaimer  by,  230. 
notice  to,  of  entry  to  fore- 
close, 39. 
remedy  of,  at  law,  164. 
in  equity,  164,  223. 
3hmiments  of  title,  difficulty  of  I 
preserving,  213. 

Naked  power,  license  to  sell  land 
is,  167. 
poBsessioni  42, 8S. 

61 


Naked  right,  descent  of,  102. 
Narratio,  or  count,  127. 
Naturalization  entitles  to  dower. 

260. 
Ne  dona  pas,  plea  of,  307,  [436.] 
Ne  ungues  accoujple,  plea  of,  277, 

Ne  ungues  seisie,  plea  of,  277 

[431.] 
Nolle   prosequi,    when  allowed, 

177. 
iViwi  compos    mentis,  entry  by. 
49,65. 
remedy  for  alienation    by, 
158. 
(Non    compos    mentis,)  under 
guardianship,     deed    of, 
▼Oid,  11. 
not    under     guardianship, 
deed  o{^  Conveys   a  sei- 
sin, II. 
Non  dedit,  plea  of,  307,  [436.] 
Non    demsavit,    plea    of,    308. 

[442.J 
Non    dissnstmt,  plea  of,    193. 

[423.] 
Nonsaae  memory,  remedy  for 
alienations  by  persons  of, 
158. 
Nontenure,  plea  of  in  abate- 
ment, 175,  180,181,307, 
[414.]      . 

bar,  193,  [424.1 
Normandy^    customary    law  of. 

247. 
Normans,  dower  among,  246. 
Notice  to  tenant  in  Ejectment. 

57. 

to    warrantor    of  eviction. 
124. 
Notoriety  of  transfer  of  title,  20. 
of  adverse  occupancy. 

Novel  disseisin,   Assize  of'  91 
126,  161. 
damages  in,  346,  349. 
Nul  disseisin,  plea  of,  193,  205. 
(Nul  disseisin)  right  of  entry  to  be 

proved  under,  207. 
Nigfer  olriit^  writ  of,  153. 
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o. 

Oath  of  Sheriff  on  view,  by  a 
jury,  106,  [413.] 
of  the  giand  assize,  335. 
Occupancy,  adverse,  43,  44. 

limits  of,  342. 
Offices,  disseisin  or  disturbance 
of,  15. 
recoverable  in  Assize,  162. 
Order  of  naming  things  in  a  writ, 

86. 
Original  writs  in  real  actions, 
87. 

in  Massachusetts, 
89,174. 
Ouster  of  the   freehold   injuries 
amounting  to,  52. 
of  particular  tenants,  216. 
what  constitutes,  43. 
evidence  of,  43,  45. 
by  resisting  lawful  entry,  75. 
when  not  presumed,  45. 
Oyer  of  a  mortgage,  227. 

of  a  deed  in  writs  of  Forme- 
don,  306. 

P. 

Panel  of  the  grand  Assize,  336. 

of  jurors  to  view,  104. 
Parcel  non-tenure  as  to,  181,  330, 
[415.] 
abatement  asto,  18^  330. 
Parceners,  suits  by,  169,  170. 
considered  as  one  heir,  169. 
analogy,  of  our  descents   to, 
170. 
Parent,  succeeded  in  the  feud  by 

his  eldest  son,  169. 
Pares  curia^  attestation  by,  3. 
comitatus,  feoffment  in  pres- 
ence of,  3, 
Parish,  seisin  in  right  of,  144, 
145. 
occupation  of  church  lands 

by,  165,  166. 
alienation    without  consent 
of,  146. 
Parliament,  warranty  established 

by,  112. 
Parol  demurrer,  100, 101. 
without  plea,  102, 


Parol  demurrer f  not  allowed  |o 
assize,  161. 
disallowed  here,  IG2. 
Parson,  alienation  by,  146,  [382. J 

writ  of  Entry  by,  141,144. 
Parsonage  lands,  sdienation  of, 

146. 
Particular  estate,  alienation  of, 

156. 
(Particular)  estate,  cannot  be  cre- 
ated by  claim  or  entry,  6. 
tenant,  ouster  of  does  not 
disturb  the  remainder,  216. 
Parties  to   an   action,   cautions 
respecting,  93, 173. 
to  a  deed  may  modify  their 
covenants,  117. 
Patent,  letters  conveyance    by, 
18, 19. 
writof  Right,  319. 
Payment  of  a  mortgage,  239. 
Peace,  time  of  what,  137. 
Pedigree,    how   stated   in  writ, 

138,  328. 
Pedis  positio,  evidence  of,  339. 
Peers  of  the  county,  3. 

of  the  court,  3. 
Per,  writ  of  Entry  in,  131,  147, 
[3S3.] 

who  may  bring, 

148. 
by     heir,     149, 

[384,  385.] 
by  successor,  149. 
Per  and  Cui,  writ  of  Entry  in,- 
131,  149. 

by   heir  or   successor, 
149. 
Permanent  occupancy,  44. 
Pernancy  of  profits,  replicatioo 
of,  182. 
when  not  evidence  of  ouster, 
44. 
Personal    actions,    all    of  one 
grade,  80. 
obligation  to  warranty,  112. 
warranty  by  the  word  give, 

115. 
covenant,  122,  123. 
representa^ve    entitled    to 
mortgages,  225. 


htdbx. 


485 


Pews,  teal  or  personal  property, 

133,  n. 
Plea  in  writs  of  Entry,  178. 

abatement,  178,  186,  192. 
alienage,  178,  179,  180, 

[414.] 
disclaimer,  185,  [418.] 
non-tenure,    175,    180, 

[414] 
jo.nt-tenure,  182,  [416.] 
sole  or  entire,  184,  [419.] 
several  tenure,  184,  [4 19.] 
in  a  writ  of  right,  329. 
seisin  by  a  different  an- 
cestor, 186. 
entry  by  a  different  per- 
son, 186,  [420.] 
requisites  of,  190. 
filing  of,  191. 
in  bar,  187,  191. 

general  issue,  non  disseisi- 

vit,  193,  [423.] 
what  admitted  by,  205. 
non  tenure,  193,  [424.] 
disclaimer,  193,  [424.] 
bastardy,  201. 
withcolour,  200,  201. 
conveyance .  by  demandant, 

197,  198. 
tenant  seised,  till  disseised 

by  the  demandant,  2(30. 
limitation   and    betterment, 
201. 
puis  da*r%tn  continuance,  187, 
201,342. 
entry  by  demandant,   187, 

[421.] 
death  of  demandant,    188, 

[422.] 
recovery  by  a  stranger,  207. 
marriage  of  feme  sole,  188, 

[422.] 
ouster,  pending    the    writ, 
207. 
in  writs  of  Dower,  274. 

abatement,  275. 
in  writs  of  dower,  in  bar, 

276. 
in  writs  of  Formedon,  307. 
abatement,  307. 
in  writs  of  bar,  907. 


Plea  in  writs  of  Right,  331. 

abatement,  329. 
bar,  331. 
in  action  or  mortgage,  pay- 
ment, 236.  [409.] 

tender,  236,  [409.1 
usury,  236,  [409.J 
Pleading  over  in  bar,  162. 
Pleadings^  amendment  of,  187. 
Pleas  of  land,  writs  of  Entry 

are,  133. 
Pledges  for  appearance,  88. 
Pone,  removing  writ  by,  315. 
Point  of  the  assize,  162. 
Positive  evidence,  208. 
Possessio  fratris,  341. 
Possession,  actual,  42,  366. 
concurrent,  43. 
exclusive,  45. 
constructive,  366. 
naked,  42,  83,213. 
right  to,  43,  319. 
apparent  right  to,  84. 
with  claim  of  title,  213. 
presumed  lawful,  213. 
acquired  by  wrong,  131. 
withheld  by  wrong,  131. 
of  mortgagee,  40. 
of  one  co-tenant,  44. 
evidence   of  rightful   occu- 
pancy, 213. 
vacant,  or  in  one  acknowl- 
edging the  title  of  devisee, 
73. 
(Possession)  of  termor,  is  pos- 
session of  remainder-man 
or  reversioner,  78. 
presumptions    arising  from, 

213. 
estates  in,  2. 
freehold  in,  2. 
and  improvements,  holding 

by,  202. 
writ  of,  ^. 
Possessory  actions,  126. 

recovery  in,  84. 
title,  triable  in   Ejectment, 

66,  57. 
right  trial  of,  55. 
PossibiUty,  before  the  statute  de 
donis,  297. 
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(Possibility)  coupled  with  an  in* 

terest,  is  devisable,  36. 
Post,  vfrit  of  Entry  in,   131, 
132. 
when  to  be  brought,  150. 
by  heir  or  successor,  151. 
form  of  the  count,    151, 

[389.] 
used  in  suffering  &  recov- 
ery, 151. 
Power  to  sell  land  by  an  execu- 
tor, 167,  232. 

is  a  naked  power,  167. 
Practice,    in    suits    to    recover 
lands,  59. 
early,  in  Massachusetts,  62, 

[447.1 
of  vouching  warrantor,  123. 
Prcecipe  quod  reddat,  87. 
Prayee  in  aid,  how  proceeded 
with,  96. 

essoin  by,  92. 
Predecessor  and   successor,  26, 

165.  * 
Premises,  description  of  in  writ 

of  Entry,  133. 
Presumptions  of    grants,    212, 
214. 
within  20  years,  214. 
of  greater    estate  than  is 
claimed,  not  allowed,  212. 
of  intention  to  commit    a 
wrong,  44. 
Presumptive  evidence,  208. 

from  long  acquiescence,  209, 

210. 
of  title   co-extensive    with 

claim,  212,  213. 
rebXitted  by  contrary    pre- 
sumptions, 213. 
analogous  to  statute  of  lim- 
itatioB,  214. 
Pretended  titles,  granting  of,  25. 
Preventing  Dower,     modes    of, 

266. 
Primogeniture,  61, 169. 
Privies  of  right,  26. 
Privileges  of  infancy,  1 00. 
Privity  of  estate,  122. 
of  interest,  211, 


Probate  court,  asngniiur  Dowor 

in,  268. 
Process  in  real  actions,  87,  317. 

in  our  practice,  8B. 
Prochein  ami  to  indor9e  writsi^ 

90. 
Proclamations   in  real    actions, 

87. 
Profert  in  a  plea  of  joint-tenure, 
183. 
of  release  with  warrao* 
tj,  308. 
in  a  writ  of  Formedon»  306L 
of  letters  testanenUiy,  233. 
Profits,  mesne,  action  for,  290^ 
346. 
of    mortgaged   estate*    dlk, 

42. 
taking  of,  as  a  distress,  28. 
Proof,  what  sufficient  in  a  writ 

of  Entry,  206. 
Property,  real,  injuries  to,  52. 
different  dispositions  of  here, 
and  in  England,  224. 
Protection,  not  allowed  in  assize, 
161. 
to  one  purchasing  under  li- 
cense of  court,  211. 
Province  of  Massachusetts,  char- 
ter of,  62. 

early    practice  of 
courts    in,   62^ 
[447.] 
PvkUcgra$Us,%^Soctoi,  18,  19, 

179. 
Puis  darrien  continuance,  pleas, 
187,  201,206,^42,  [421.] 
Pur  outer  vie,  tenant,  141. 

seisin  by,  how  stated, 

141. 
estate  of,  descendable, 
141. 
Purchase,  rebutting  of  claim  bj, 

122. 
Purchaser,    rebutting   heir   hy, 
122. 

at  exeoutor's  sale  pro^ 
tected,  though  the 
court  exceeds  its 
authority,  211. 
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Quare    ^ecit    infra    terminum 

writ  of,  55,  354. 
Qttta    dominus    rtmisit  curiam, 

writ  of  Right,  315. 
Quia  emptor es,  statute  of,   113, 

117. 
Quia  timet,  w€urantia  chartte, 

1-20. 
QuiBUBy  writ  of  Entry  in,  130, 

[377.] 
a  common  remedy,  138. 
examples  of  its  application, 

143, 144. 
Quiet  enjoyment,  covenant  for, 

117. 
Quod  clamat  esse  jus  suum,  134. 
Quod  ei  deforciai^  writ  of,  321. 

R. 

Rationabili  parte,  writ  of  Right, 

153. 
Xeai  Actions,  ancient    remedy 
by,  83. 

are  pUas  of  Jand^  13S. 
strictness  of  form  in, 

54. 
delays  in,  15^  54, 63. 
obsolete  in    England, 

55. 
retained  in  Massachu- 
setts, 63. 
(Real  Actions)     in    Massachu- 
setts, not  abated  by  death 
or    disability  of   parties, 
94,  05,  170,  189. 

practice  made  simple, 
63. 
property f  what  considered, 
133. 
ancient  modes  of  trans- 
ferring, 1. 
RAutting  the  heir,  192. 
evidence  of  seisin,  198. 
by  a  warranty,  1 18. 
Reeeit,  proceedings  in,  97. 
Recital,  estoppel  by,  34. 
Record,  conveyance  by,  20. 
(Record)  estoppel  by,  35, 
Recompense  in  land  of  vouchee, 
121. 


Recovery,  common,  109. 

nature    and   effect  oi^ 

322. 
not  used  here  as  a  con- 
veyance, 10. 
in  value   against    vouchee, 

109,  119. 
always  in  fee  simple,  1 18. 
of  a  freehold,  discharged^of 
a  term,  116. 
Rector,  alienation  by ,"144,  146. 
writ  of   Entry  by,    144, 
[:386.] 
Redemption  of  mortgages,  39, 40. 
Reentry,  condition  of,  28. 
reservation  of  right  of,  25. 
only  to  feoffor,  donor,  &c. 

25. 
not  assignable,  25. 
for    non  payment  of  renf, 

26. 
and  penalty,  reservation  of, 
27. 
Register,  great  variety  of  writs 
in,  125. 
adapted   to     every    injury, 
125. 
Registry  of  deeds,  notoriety  by, 

20. 
Relation  of  lord  and  tenant,  111. 

in  trespass,  362,  366. 
Release  with   warranty,  plea  of, 

308. 
(Release)   construed  to  be  any 
conveyance    which    may 
pass  estate,  13. 
by  tenant  in  a  real  action, 

94,  172. 
by  demandant  in  a  writ  of 
Right,  342. 
Remainder,  Formedon  in,  ^04. 
in  lands,  when  let  in  by  for- 
feiture of  particular  ten- 
ant, 8. 
Remainder'Mant  seisin  of,  73. 
entry  by,  72,  73. 
action  by,  166,  167. 
praying  in  aid,  120. 
not  effected  by  ouster 
of  particular  tenant, 
216. 
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RemaindeT'man,  may  take  advan- 
tage of  a  forfeiture,  8. 
Remedies  for  an  ouster,  54,  6J. 
changed  by  entry,  76. 
for  recorery  of  land,  variety 

of,  59. 
when  by  writ  of  Right,  81. 
BaU,  demand  of,  37. 

when,  27,  28. 
where,  27. 
implied  covenant    to    pay, 

IIG. 
re-entry    for    non-payment, 

2b. 

at  what  time,  26. 
demand  to  precede  it, 
27. 
Rents  and  profits  of  mortgaged 
estate,  39. 
mortgagee  to  account    for, 
39,  4-2. 
R^Mcation  to  plea  of  disclaim- 
er, 197. 
sometimes  omitted,  195. 
that  nothing  jpassed  by   the 
deed,  19.S,  [426.] 
R^uhlication  of  a  will,  86. 
Repugnancy  in  stating  title,  328. 
Reservation  of  rent  on    condi- 
tion, 27. 
of  right  of  re-entry,  25. 
of   re-entry,   with    penalty, 
27. 
Resohe  of  legislature,   convey- 
ance by,  19. 
Restoration  of  seisin,  64. 
jReftfm  of  process,  87. 
Reversion,   after  an  estate  tail, 
297. 
assignee  of,  action  by,  157, 

[398.] 
when  let  in  by  forfeiture,  8. 
Reversioner,  writ  of    Intrusion 
by,  128. 
may  be  prayed  in  aid,  120. 
denial  of  title  of,  2. 
when   may   take  advantage 
of  a  forfeiture,  8»  10. 
Reterter^  Formedon  in,  302. 

lies  at    common    law, 
303. 


Right  of  possession  and  proper- 
ty, 319. 
without  seisin  not  transfera- 
ble, 29. 

may  be  released,  29. 
of  entry,  necessary  to  bring 
Ejectment,  57,  78,  79. 
.    and  action   for  mesne 
profits,  370. 
(Right  of  entry)  not  devisable, 
36. 
of  entiry  for  breach  of  con- 
dition, not  assignable,  25. 
to  easements,   presumption 
of,  212. 
WRIT  of,  its  nature,  314. 

last  resort  for  an   ouster^ 

314,  322. 
the  only  real   action  now 

used  in  England,  55. 
when  necessary,  314. 
changed  to  a  writ  of  £n< 

try,  126. 
lies  only  for  a  fee  simple, 
314,  319. 
after  a  wrk  of  Entry, 
81. 
concurrent   with  writ  of 

Entry,  321. 
how    commenced,    316, 

317,  329. 
ancient  practice  in,  315. 
use  of  revived   in   Eng- 
land, 317. 
what  seisin  required,  320, 

326. 
founded  on  mere    right, 

326. 
in  the  court  Baron,   315. 
removal  to  conmion  Pleas, 

315. 
considered  a  commissioa 
to  the  lord,  328. 
Quiadominus  remisit  ctinam,3l5* 
Patent,   where    brought^ 

316. 
against  several    tenants^ 

328. 
Close,  nature  of,  319. 
requisites    to    maintain, 
319. 
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Righi,  WRIT  of,  count  m,  319^ 
324,  [443.] 
what  must    be    alleged, 

320. 
seisin  in  fee  and  righit 

325. 
allegation  of  esplees,  825. 
deducing  title,  327. 
dilatory   proceedings    in, 

317. 
aid  prayer  in,  330,  [410.] 
absolute  right  decided  in, 

330. 
Pleas  in  abatement,  329. 
in  bar,  331. 
special,  seldom  used, 
331. 
Issue  upon  the  mere  right, 
332. 
evidence  under,  332. 
Joining  the    mise,    333, 

[445.] 
Trial  in,  338. 
by  a  common  jury,  333. 
by  grand  assize,  334. 
by  battle,  333. 
champions,  334. 
Incidents  and  delays  in, 
335. 
tender  of  demy  mark, 
336. 
Evidence,  upon  the  mere 
right,  338. 
of  seisin   and  esplees, 

339. 
pernancy  of  profits,  342. 
Verdict,  form  of,  342. 
Judgment,  form  of,  344. 
writs  in  nature  of,  315. 
de  rationabili  parte,  153. 
Rightful  conveyance,  9,  10. 
Rightful  occupancy,  42. 
Rights,  incorporeal,  disturbance 
of,  15. 
to  easements,   presumption 
of,  212. 

S. 
Sale  of  lands  by  executors,  167, 

232. 
Seisin,  how  acquired,  1,  18. 
commencing  by  right,  129, 
156. 


Seisin  of  lands  by  wroB£.  5« 
129.  ^ 

in  fact  or  in  law,  2, 

transferred  rightfully,  4. 
by  wrong,  4. 

revested  by  entry,  6,  64,  76. 

acquired  without  entry,  18. 

livery,  of,  how  given,  4. 

to  what  extent  acquired,  42. 

for  an  instant,  75,  142,  143. 
will  not  maintain  a  writ  of 

right,  326. 
may  change  the  remedy, 
76. 

by  taking  esplees,  136. 

actual  or  expectant,  2. 

actual  by  construction,  365, 
107,341. 

in  possession  or  remainder, 
2. 
(Seisin)  of  remainder  or  rever- 
sion, 167. 

several,   joint,  or  in    com- 
mon, 2. 

cannot  be  concurrent,  43. 

of  corporeal  property  only, 

(Seisin)  of  incorporeal  property, 
must  be  actual,  49. 
of  husband,  to  entitle  wife 

to  dower,  251,  256. 
of  wild  or  vacant  lands,  37. 
necessary,    to    convey    the 
estate,  29. 

to  devise  it,'  35. 
to  transmit  by  descent, 
37. 
of  devisee,  73. 
of  mortgagee,  227. 
of  demandant,   writ  upon7 

135,  139. 
of  ancestor,  writ  upon,  134, 

140. 
of  predecessor,  writ  upon, 

141. 
how  stated,  135. 

as  of  fee  and  right,  319. 
as  of  fee,  135. 
as  of  freehold,  135. 
denial  of  by  plea,  331 ,  ||446.] 
8esinafacit  stipitem,  36. 
not  in  Connecticut,  38. 
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Seisure  of  land  forfeited,  8.         | 
Service  of  writs  in  real  actions, 
87,  89,  174. 
must  be  by  sheriff  or  his 
deputy,  90. 
Services,  feadal,  112. 
Severt^enure,  in  writ  of  Entry, 
176,  185. 
in  writ  of  Right,  339. 
Sei-off,  in  action  for  mesne  prof- 
its, 374. 
Severalty^  estates  in,  176. 
seisin  in,  2. 
mortgages  in,  234. 
Sheriff,  to  serve  writs  in  real  ac- 
tions, 90. 
Showers  to  the  jury  who  view, 

104,  106. 
Sidauss,  essoin  of,  91. 
Socage  tenure,  of  colony  charter, 
61. 
parol  demurrer  in,  101. 
SoU  or  entire  tenure,  plea,  184. 
in   writs  of   entry, 

164. 
in  writs  of  Right, 
329. 
Special  bail  in  real  actions,  89. 
demurrer  for   misstatement 

of  seisin,  139,  140. 
Imparlance,  98. 
matter  of  evidence  in  writs 

of  Right,  342. 
plea    of  non'4enure,    180, 
[415.] 
Specific  relief  to  lessees,  56, 355. 
Statutes,  English. 
20  H.  3,  ch.  1,  Merton       282. 
ch.  8.  322. 

52  H.  3,  ch.  16,  Marlbridge  346. 
ch.  30,     173,132,150. 

3  Ed.  1.  ch.  17,    Westminster 

1st.  91. 

ch.  39,  323. 

ch.  43,  92. 

ch.  44,  91. 

4  Ed.  1.  ch.    6,  112. 
6  Ed.  1.  ch.    1,  Gloucester  346. 

ch.  10,  92. 

13  Ed.  1.  ch.    L  Westminster  2d. 
295. 


I3£d.l.ch.  4.  331. 

ch.  34,  266. 

ch.  47,  130, 140. 

ch.  48,  103,272. 

18  Ed.  I.  Quia  eamtores^  113, 

117. 
34  Ed.  1,  De  cof^unctim 

feoffaHs  184- 

25  Ed,  3.  ch.  6,  181,  330* 

1  R.  2.  St.  2.  ch.  9,  182- 

4  H.  4.  ch.  7, 
12  Ed.  4.  ch.  12, 
1  H.  7.  ch.  1. 


21  H.  8.  ch.  15, 
27  H.  8.  ch.  10, 
32  H.  8.  ch.  1, 
ch.  2, 
ch.  22. 
ch.  33, 
1    Eliz.  ch.  15, 
13  Eliz.  eh.  10, 
18  Eliz.  eh.  14, 
31  Eliz.  ch.  3, 


182. 
272. 
292. 
116* 
244. 
248. 
323. 

70. 
65,  68,  312. 

70. 

70. 
S94. 

87. 


21  Jac.  I.  ch,  16,  46, 49, 69, 295. 
4  &  5  Anne,  ch.  16,  51, 69, 104. 
3  G.  1.  ch.  25,  104. 

14  G.  2.  ch.  20,  141. 

10  G.  3.  ch.  50,  88. 

SrATrTEB  OF  MaSSACBUSBTTS. 

1782,  ch.  11.  §  6,  (Abatement) 

191. 

1783,  ch.  24.  «  8,  fDower.)  265. 
ch.  36.  %  4,  (Ibwer.)  251. 
ch.  37.  i  4,  (Deeds.)  20. 
ch.  38.  %  7,(Spendthrifb.) 

159,  n. 
ch.  39.  5  6,  (Writs.)  90. 
ch.  40.  i  I,  (rbwer.)    72, 

272,  273,  282. 

^  2,  (Dower.)  289. 
ch.  44,  (Coroner.)  90. 
ch.  52,  (Suits  by    heirs.) 

170,  172. 

1784,  ch.  28,  (Writs.)  89. 

ch.  28.  §  7,   (Damages.) 

281. 
ch.  28.  \  9.  (Costs.)  344. 
ch.  28.  4   n,    (Indorsing 

writ.)  89. 
1785,ch.22.«  1,    (Mortgage.) 

227,  238. 
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1786,  ch.  33.  ^  9,    (Mortgage.) 

88. 
ch.  02.  (Joint  estates.)  183, 

254. 
ch.  83.   (Suits  by  heirs.) 

93,  170,  172,  188. 
ch.  09.  ^  3,  (Dower.)  358. 
1786,  ch.  13.  (Limitation.)  333. 
ch.  13.  §  4,   (Limitation.) 

65,  69,  395. 

1788,  ch.  51.  (Mortgages.)  32S. 
ch.  51.  ^  3,    (Executors, 

&c.)  244. 

1789,  ch.  2,   (Double   portion,) 

63. 

1791,  ch.  17,  (Reviews.)  332. 
ch.  60,  (Estates  tail.)  70, 

122. 

1792,  ch.  17.  (Service  of  writs.) 

90. 

1796,  ch.  53,  (Pews.)  188,  n. 
ch.  75,  (Service  of  writ.) 

89,  175,  374. 
ch.  75.  ^  3.   (Disclaimer.) 

176,  194,  196. 
ch.  76.  ^  3,  (Waste.)  175. 

1797,  ch.  50.  (Service  of  writs.) 

87,  90,  192,  174,  274. 

1798,  oh.  77.  i  1,  (Mortgage.) 


1805,  ch.  90.  (Tenant  pur  outer 
me.)  186,  141. 
ch.  90.  §  (Dower.)  251. 
1807,  ch.  75.  §    1,  2,  (LimiU- 
tion.)    136,   188,    165, 
333. 
eh.  75.*^  3,  (Betterments.) 
ch.  75.  i  3.  (Betterments.) 


I.  76.'&  3,  (Bett 
I.  75.  i  3.  (Bett 
221,371,375. 


1800,  ch.  84.  (Betterments.)  202, 

246. 
1811,  eh.  38,  (Common  Pleas.) 

193. 
1813,  ch.  94.  (Alien.  Dower.) 

350. 

1816,  ch.  84^  (Dower.)  383. 

1817,  eh.  88,  (Waste.    Injunc- 

tion.) 176,  note, 
ch.  190.  §  13,  (Sale  by  li- 
cense  of  oourt)  310. 
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1818,  eh.    60,    (Spendthrifts.) 
159.  n. 

1819,  ch.   144,  (Improvements.) 
303. 

1820,  ch.  5:},  (Reviews.)  322. 
ch.  54  ^  1,  (Dower.)  270. 
oh.  79.  (Common  Pleas.) 

192. 

1823,  oh.  146,  ^  3,  (Release  of 
dower.)  261. 

1824,  ch.     62,    (Presumptive 
grants.)  314. 

1826,    ch.    70.  (Abatement    of 
writs.     Pleadings.)  94, 
note,   170,    171,    173, 
188,  189,  307,  381. 
1838,  ch.    120.   (Abatement   of 
writs,)  95,  note,  188. 
ch.  137,  ^  1.  (Actions  by 
ministers.)     165,     172, 
173,  174. 
ch.  137.  $  4,  (Pleading. 
Costs.)   180,  182,  186, 
187,  191,196,307,820.. 
ch.   187,  ^  5.  (Writs  of 

Dower.)  372, 376. 
ch.  137.  §  7.  (Judgment  on 

Mortgage.)  342. 
Statutes  of  Maine. 
1831,  ch.    47,  (Improvements.) 
303  note, 
ch.  03!  §6.   (Deed.    Dis- 
seisin.) 10. 
1823,  ch.   186,  (Curtesy.)   173, 

note. 
1826,  ch.  344.  (Pleading.)  205, 

note. 
SHpitcMf  seisinafacit,  36,  38. 
Strangers  to  title,  when  not  priv- 
ileged, 210,  211. 
Stultifying  one's  self  169,  note. 
Subinfue£xtion,  introduction  of, 
112. 
how  prevented,  113. 
SubstituHan  of  a  tenant,  113. 
Successor,  action  by,  141. 
entry  by,  36. 
writ  of  Intrusion  by,  138. 
Sujferancef  estate  at,  73,  78. 
tenant  by,  73, 167. 
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Mkdif  faow  comsieiieed,  89, 174. 

termination  of,  221. 
Suntmons,  prooess  by,   87,  89, 
174. 
and  severance y  93. 

no  longer  lies,  170. 
ad  foarratUizandum,  119, 

123. 
ad  auxiUanditm,  96, 120. 
Survey  and  marking  lines,  48, 

44. 
Survivm^hipy  254. 

T. 
Tacit  warranty,  110» 
TaH  estates,  discontinuance  of, 

70. 
how  barred  by  deed, 

70,  71. 
abolished  in    effect, 

122. 
tenant     in,     cannot 
maintain  a  writ  of 
Intrusion,  155. 
Taking  esplees,  136. 
Tenant  in  common,  action  by, 
172. 

possession  of,  44. 
(Tenant  in  common)  by  prescrip- 
tion, 176,  177. 

by  wrong,  176, 
177. 
at  sufferance,  72, 73. 
in  tail,  remedy  for,  155. 
(Tenant)  for  years,  entry  by,  re- 
stores estate  of  remainder- 
man, or  reversioner,  7. 
(Tenant)  for  life,  entry  by,  217. 
in  a  real  action  must  have  a 

freehold,  86,  175. 
feoffment  by,  effect  of,  7. 
in  possession,  disseisin  by,  7. 
liable  to  action  by  mortga- 
gee, 233,  234. 
notice  to,  in  Ejectment,  57. 
joint  or  in  common,   182, 

183. 
joint,  wife  of  cannot  have 
dower,  254. 
Ten  ants  f  several  in  writ  of  Right 
patent,  329. 


(Tenants)  in  common,  in  M 

chusetts,  may  sue  togeth 
or  separately,  172. 
Tender  of  demy  mark,  336. 

plea  of,  on  mortage,  5236, 
[409.] 
Tenement,  import  of,  183. 
Tenure,  feudal,  1 12. 

does  not  exist  here,  2,  59. 

disturbance  of^  2. 

between  lessee   and  rever* 

sioner,  114. 
of  Gavelkind,  61. 
of  Burrough,  English,  248L 
Termf  not  recoverable  formerly, 
55,56. 
defeated  by  recovery  of  the 
freehold,  116. 
Termination  of  a  suit,  221. 
Terminum  qui  prateriit,  entry 

ad,  129,  157,  [400.] 
Termor,  holding  over  by,  120. 
Tertenant,  scire  facias  against, 

101. 
Teste  of  writs,  89. 
Things  real^  recoverable  by   a 

writ  of  Entry,  132,  138b 
Time  of  peace,  what,  137. 
THile,  repugnance  in  stating,  328. 
of  entry  not  tolled  by  de- 
scent, 12,  67. 
muniments  of,  difficulty  of 

preserving,  213.     . 
indirectly    tried    in    Eject- 
ment, 56. 
not  determined  in  action  on 

mortgage,  233. 
acquired  by   disseisin,  66, 

84. 
indefeasable,  165. 
mistake  as  to,  43. 
comparison  of,  by  trial,  208. 
ToU,  removal  of  writ  of  Right 

by,  315. 
Tortious  conveyance,  10. 
Transfer  of  real  prc^rty,  1. 
Transverse  line  of  descents,  338. 
Treaty  of  1794,    [Jay%]  179, 

180. 
TrMe  damages  ibr^waste,  17& 
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JVespass  without  notice,  no  dia- 
seisin,  44. 
action  of,  by  heir  against 
abator,  863. 
against  grantee  of  dis- 
seisor, 367. 
for  mesne  profits,  219, 

346,  361. 
with  hcontinnandOf  363. 
by  relation,  36'i,  366. 
by    creditor    who    has 
levied  an  execution, 
169. 
Trial  in  writ  of  Right,  333. 
Trouhies,  in  the  civil  law,  what, 

no. 

Trustee  of  mortgagee,  233,  239. 
wife  of  cannot  have  dower, 

253. 
(Trustee)  disseisin  of,  by  cestui 

que  trust,  17. 

U. 

Ultimate  fee  simple,  98. 
Ultimum  refugiuMy  322. 
Uncultivated  lands,  conveyance 
of,  20. 
disseisin  of,  43. 
Undertenant,   action   for   mesne 

profits  against,  359. 
Unsettled  lands,  conveyance  of, 
20. 

descent  of,  37. 
Use,  distinct  from  the  freehold, 
353,  354. 
upon  a  use,  not  allowed,  13. 
Uses,  statute  of,  seisin  by,  with- 
out entry,  19. 
covenant  to  stand  seised  to, 
10,  13,  14. 
Usufruct,  right  to,  110, 354, 398. 
Usurious  mortgage,  235. 

V. 
Variance,  139. 
Variety  of  legal  remedies,  59, 

79. 
Vtrdici  in  real  actions,  217. 
in  Dower,  281. 
in  writs  of  Right,  342. 
finding  imj^ovenientSi  216. 
nonsuit  after,  80. 


Verdict,  estoppel  by,  80. 

does  not  cure  defective  title, 
218. 
(Verdict)  amendment  of,  219. 

defective  averments  cured 
by,  218. 
Vituj,  by  the  tenant,  102. 

counter  plea  to,  103. 
by  the  jury,  104. 
in  what  actions,  104. 
in  England,  104. 
in  Massachusetts,  105. 
oath  of  sheriff  in,  107. 
Visu  et  auditu  patris,  127. 
Vouchee,  essoin  by,  92. 

how  called  to  warranty,  119. 
might  vouch  over,  1 19. 
Voucher,  what,  95,  109. 
remedy  by,  119. 
fallen  into  disuse  109,  121, 
123. 
Vouching  in  our  practice,  123. 

over  by  vouchee,  119. 
Vouchor  must  have  the  whole 
estate,  120. 

W. 

Waiver  of  breach  of  a  condition, 

24. 
(Waifer)  of  a  right  to  foreclose 
by  virtue  of  an  entry,  39. 
of  defect  of  process  by  ap- 
pearance, 90. 
Warrantia  charta,  93, 117. 

quia  timet,  120. 
now  obsolete,  1^. 
VTarrantizo,  118. 
Warranty  J  ancient  law  of,  109. 
of  feudal  origin,  1 11- 
feudal  unalterable,  117. 
a  part  of  every  civil  code, 

110. 
nature  of,  in  the  Roman  law, 

110. 
express.  111,  114,  118. 
impUed,  112,  115,  117. 

in  dower,  290. 
indeed,  110. 
in  law,  or  tacit,  110. 
•   for  life  only,  115,  118. 
personal^  during  life,  115* 
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WarfWiijf^  with  or  wilbout 
aeto,  122. 
feudal  confined  to  feoffment, 

118. 
when  an  estate  tail  is  cre- 
ated by  the  word  give,  115. 
when  any  freehold  is  so  cre- 
ated, 115. 
(Warrants,)  defeats  the  title  of 
the  heir,  71. 
does  not  bind  a  right  of  cn- 

<ry,  12. 
not  a  title  under  a  term  of 
years,  or  title  of  entry,  12. 
annexed  to  any  conveyance 

of  a  freehold  116. 
not  to  an  estate  for  years, 

118. 
collateral  does  not  exist  in 

our  law,  123. 
remedy  for  by  voucher,  117* 
by    warrantia    charUe^ 
117. 
how  pleaded  to   a  writ  of 

right,  332. 
counterpleading  to,  120. 
Waste  by  tenant  in  dower,  2*^9. 
WdstCy  action  of,  by  co-heirs,  94. 
pending      a    real     action, 

174,  175. 
and  vacant  lands,  convey- 
ance of,  341. 
Wetter^  action  for  land  covered 

with,  133,  note,  165. 
Widou)^  when  entitled  to  dower, 
249. 

on  eviction   from    join- 
ture, 264. 
how  barred  of  dower,  261. 
accepting  provision  in  hus- 
band's will,  265. 
(Widow)  entitled  to  a  third  part 
of  rents  until  dower    is 
assigned,  283. 
Wife  may  enter  for  husband,  46. 
may  enter  by   husband,  46. 
when  entitled  to  dower,  249. 
how  barred  of  dower,  261. 
accepting  provision  in  hus- 
band's will,  265. 


Wife  eTicled  of'jointiure,  lo  haife 

dower,  SM. 
WiMernus^  conveyance  of,  20, 

341. 
Wiy^d    withholding    evidence^ 

209. 
WiU,  when  effectual,  35. 
republication  of,  36. 
Witfustu  to  an  entry,  48. 
WuTfl,  great  variety  in  the  Reg- 
ister, 125. 
fiNrms  enacted  by    statute, 

89. 
how  to  be  signed,  89. 
how  to  be  indorsed,  90. 
in  real  actions,  how  served, 
87. 

of  Ayel,  1^- 
Btsayel,  128,  153. 

Causa  nuxtrimomiprcelocuti, 

158. 
Cousinage,  128. 
Chd  in  mta^  129. 
Cui  ante  div&rtium^  129. 
Dower,     126,  271,    [428.] 
against  whom  brought,  86. 
Dumfmt  infra  eUaiem,  129, 

15S. 
Dum  fuit  non  compos  men" 

tis  129,  158. 
Ejeetione  firmce^  56,   154, 

354. 
Entry,  126. 

different  classes  of,  127. 
degrees  in,  131, 146. 
applicable  to  the  particular 

injury,  79. 
in  the  quibus,  180,  [377.] 
in  the  nature  of  an   Assize, 
130,  139. 
Writs  op  Entry,  sur  disseisin, 
130. 
in  the  PER,  131,  147,  [383.] 
who  may  bring,  148. 
heir,  148. 
successor,  140. 
in  the  per   and  cvi,   131, 
149,  151,  [386.] 
by    heir  or  successor, 
149. 
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Wmm  or  Entet  in  the  post, 
132,  [38i.] 
when  brought,  150. 
by  heir  or    successor, 

151. 
form  of  the  count,  151. 
ad   cammunem  Ugan,   139, 
[399.] 
or  in  the  quibub,  128. 
ad  Urminum  qmi  prmtenit, 
129,  157. 
peculiar  conduBion  of^ 
157. 
toforeehse  a  mortgage,  226, 

229. 
6y  executor f  for  land  set  off 
upon,  execution,  243,244. 
of  Fomudon,  291,  [435.] 
Intrusion,  128,  [395.] 
MortoHceitor,  128. 
Quare  ejecit  infra  termi- 

num,  55,  354. 
Quod  ei  defordat,  321. 
Right,  126,  314. 
close,  319. 
patent,  319. 
lies  after  a  writ  of  Entry, 
81,84. 


W&tTS  OF  Entry,  the  only  real 
action  now  used  in  Eng- 
land, 55. 
difficulties  attending,  58. 
Wrong,  nature  of,  stated  in  real 

actions,  132. 
Wrongful  estate  may  become  in- 

defeasable,  7,  84. 
Wrongfully  acquired,  seisin,  4, 
128. 

withheld,  129. 
Wrongs  amounting  to  an  ouster, 
52. 
cannot  be  qualified  by  dis- 
seisor, 5,  6,  75. 
not  to  be  presumed,  44. 

Y. 

Year,  complete,  21. 

and  day,  claim  withini  30. 
YearSi  lessee  for,  action  against, 
129,  15a 
tenant  for,  formerly  consid- 
ered a  mere  bailiff,  116. 
entry  by,  7,  48. 
action  against,  158. 
Yielding  and  payings  construed 
a   covenant  to  pay  rent, 
116. 
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